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CRISTOBAL ALVAREZ, C.A; by next friend Cristobal Alvarez,

GA. by next friend' Cristobal Alvarez, MARAYA ALVAREZ,
BARBARA ANDERSON, A.R.1 by next friend Barbara Anderson,

A.R.2 by next friend Barbara'Anderson, B.R.1 by next friend

Barbara Anderson, B.R.2 by next friend Barbara Anderson,

BRYONNA AUTERBERRY, A.G.l by next friend Bryonna
Auterberry, A.G.2 by next friend Bryonna Auterberry, A.G.3 by
next friend Bryonna Auterbei'ry, BRY'I‘ANNI AUTERBERRY,
SHERRIE BAKER, INGRID'BARBEE, NH. by next friend

Ingrid Barbee, V.B. by next friend Ingrid. Barbee, V.R. by next

friend Ingrid Barbee; LEAH BARDNEY, J.Y.1 by next friend

Leah Bardney, J.Y.2 by next friend Leah Bardney, J.Y.3 by next

friend Leah Bardney, TIMOTHY BARDNEY, DARIS BATES JR,
DAVEN BELL, NANCY JEAN BELL, SHENNISE BOSTON,
D.B.1 by next friend Shennise Boston, D.B.2 by next friend

'

Shennise Boston, M.C.1 by next friend Shennise Boston, TONYA
BOYD, M.B.1 by next friend Tonya Boyd, R.B. by next friend

Tonya Boyd, ARNEETRICE BRIDGEMAN, A.L.4 by next friend

Arneetrice Bridgeman, A.L.5 by next friend Arneetrice

Bridgeman, K.B.l by'next friend Arneetrice Bridgeman, K.B.2 by
next friend Arneetride Bridgeman, KS. by next friend Arneetrice

Bridgeman, SCHAMACA BRITTON, T.B.l by next friend

Schamaca Britton, T.B.2 by next friend Schamaca Britten,

BRIAN BROWN, DEVIN BROWN, A.B.2 by next friend Devin
Brown, A.B.3 by next friend Devin Brown, M.R.1 by next friend

Devin Brown, S.R.l by next friend Devin Brown, JABARI
BROWN, SHARATA'BROWN, S.R.2 by next friend Sharata

Brown, S.R.3 by next'friend Sharata Brown, KATHY BRUNTY,
A.B.1 by next friend Kathy Brunty, A.S.1 by next friend Ka thy

Brunty, D.M.l by neXt friend Kathy Brunty, J.B. by next friend

Kathy Brunty, L.B. by next friend Kathy Brunty, BRITTANIE
BUIE, B.B. by next friend Brittanie Buie, CHRISTAN BUTLER,
D.A. by next friend Christan Butler, D.J.1 by next friend

Christan Butler, DR; by next‘friend Christan Butler, BRIANA
CATHEY, B.C.1 by next friend Briana Cathey, B.C.2 by next

friend Briana Cathey‘, M.B.2 by next friend Briana Cathey,

VEEDA CHANDLER, J.C.1 by next friend Veeda Chandler, J.C,2
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by next friend Veeda Chandler, J.Q.1 by next friend Veeda

Chandler, LUTRICIA CLAY, 0.0.1 by next friend Lutricia Clay,

M.C.2 by next friend Lutricia Clay, CANDICE COBB, F.C. by

next friend Candice Cobb, T.C. by next friend Candice Cobb,

ANAIYA COBB, THOMAS COBB, CLARISSA CRAWFORD,
E.C. by next friend Clarissa Crawford, S.W.1 by next friend

Clarissa Crawford, KATHRYN DAVIDSON, ED. by next friend

Kathryn Davidson, LD. by next friend Kathryn Davidson,

EBONY DAVIS, D.D.1 by next friend Ebony Davis, HA. by next

friend Ebony Davis, LA. by next friend Ebony Davis,

STEPHANIE DELGADO, A.R.3 by next friend Stephanie

Delgado, E.R.2 by next friend Stephanie Delgado, U.R. by next

friend Stephanie Delgado, KAMIA EDWARDS, B.E. by next

friend Kamia Edwards, D.J.2 by next friend Kamia Edwards,

SHERRY ESTRADA,‘J.R.1 by next friend Sherry Estrada, SR4
by next friend SherryEstrada, KEMIQUA FUNCHES, K.F. by
next friend Kemiqua Funches, M.W. by next friend Kemiqua
Funches, KIERRA GAINES, A.W.4 by next friend Kierra Gaines,

J.A. by next friend Kierra Gaines, MARQUETTA GAITER, I.S.1

by next friend Marquetta Gaiter, 1.8.2 by next friend Marquetta

Gaiter, I.S.3 by next friend Marquetta Gaiter, DANIEL GOMEZ
SR, J.D.G. by next friend Daniel Gomez Sr., SUSIE GRANT,
D.M.2 by next friend Susie Griant, ME. by next friend Susie

Grant, R.C. by next flfiend Susie Grant, Nicole Hall,

QUINYATTA HARDY, 0.0.4 by next friend Quinyatta Hardy,

I.T. by next friend Quinyatta Hardy, M.T. by next friend

Quinyatta Hardy, TAMARA HAWKINS, B.A.1 by next friend

Tamara Hawkins, B.A.2 by next friend Tamara Hawkins, C.C.2

by next friend Tamara Hawkins, KEISHA HILL, A.H. by next

friend Keisha Hill, D.M.8 by next friend Keisha Hill, BERNITA
HILLARD, CHANELL HOLLIDAY, J.J.1 by next friend Chanell

Holliday, J.J.2 by nexf friend Chanell Holliday, S.H.1 by next

friend Chanell Holliday, S.H.2 by next friend Chanel} Holliday,

S.S. by next friend Chanel] Holliday, DENA JACKSON, DH. by

next friend Dena Jackson, D.J.3 by next friend Dena Jacksou,

J.J.3 by next friend Dena Jackson, LATISHA JACKSON, S.L.U.

by next friend Latisha‘ Jackson, SHERRY JACKSON, A.J. by

next friend Sherry Jackson, J .H. by next friend Sherry Jackson,

SHARAUNDALYAN JAMES, CATHERINE JOHNSON,
JABARI’EE JOHNSON, MARTRICE JOHNSON, JASMINE
JONES, M.S.1 by next friend Jasmine Jones, THEOMYA
JONES, PEREZ JOSEPH, TIKIA KING, A.K. by next friend

Tikia King, N.K. by next friend Tikia King, TAMIKA LEWIS,
A.L.1 by next friend Tamika Iiewis, A.L.2 by next friend Tamika
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Lewis, A.L.8 by next friend Tamika Lewis, G.L. by next friend

Tamika Lewis, TENILLE LOVELACE, E.B. by next friend

Tenille Lovelace, L.L. by next friend Tenille Lovelace, T.B.3 by
next friend Tenille Lovelace, TAMMIE MOORE, J.J.4 by next
friend Tammie Moore, VANESSA MOORE, D.B.4 by next friend

Vanessa Moore, N.M.1 by next friend Vanessa Moore, S.R.5 by
next friend Vanessa Moore, WILLIE MAE MOORE, MICAELA
MORALES, C.O. by next friend Micaela Morales, E.Q. by next
friend Micaela Morales, J.Q.2 by next friend Micaela Morales,
TASI-IIMA MORRIS, B.M. by next friend Tashima Morris, D.M.4
by next friend Tashima Morris, T.M. by next friend Tashima
Morris, FATIN MUHAMMED, EM. by next friend Fatin
Muhammed, J.M.1 by next friend Fatin Muhammad, L.L.M. by
next friend Fatin Muhammad, N.M.2 by next friend Fatin
Muhammed, NAKEIA NORWOOD, J.N. by next friend Nakeia

‘

Norwood, GEORGIA PARKER, D.N. by next friend Georgia
Parker, LJ. by next friend Georgia Parker, LN. by next friend

Georgia Parker, T.J.1 by next friend Georgia Parker, TONONA
PARKER, MONICA PEREZ, A.C. by next friend Monica Perez,
M.P. by next friend Monica Perez, RANA PERSON, D.B.3 by
next friend Rana Person, D.D.2 by next friend Rana Person,
M.B.3 by next friend Rana Person, T.B.4 by next friend Rana
Person, KEVIN POWELL, DESTINY FUENTES, DIANA
QUINONES, J.Q.3 b'y next friend Diana Quinones, M.S.2 by next
friend Diana Quinones, 0.8. by next friend Diana Quinones,
SARA ROBESON, E.R.1 by next friend Sara Robeson, I.R. by
next friend Sara Robeson, CARMENCITA ROBINSON, C.R.1 by
next friend Carmencita Robinson, C.R.2 by next friend

Carmencita Robinson, C.R.3 by next friend Carmencita
Robinson, J.P.1 by next friend Carmencita Robinson, L.H. by
next friend Carmencita Robinson, CHANCE ROBINSON, JUDY
ROSAS, J.M.2 by next friend Judy Rosas, M.U. by next friend

Judy Rosas, RM. by next friend Judy Rosas, JON ROSE, G.R. by
next friend Jone Rose, J.R.2 by next friend Jon Rose, K.R.1 by
next friend Jone Rose, M.R.2 by next friend Jone Rose, LUCHA
SCOTT, WILLIAM C. SCOTT JR., MORGAN SHAW, IMANI
SIMMONS, NNEKA SIMMONS, K.R.2 by next friend Nneka
Simmons, ANIYAH SMITH, BRITANNY SMITH, K.M.l by next
friend Britanny Smith, K.M.2 by next friend Britanny Smith,
LASANDRA SMITH, J.’l‘. by next friend Lasandra Smith, VS. by
next friend Lasandra Smith, Z.G. by next friend Lasandra Smith,
DUANE SNELLING SR, ALEJANDRO SORIA, A.S.2 by next
friend Alejandro Soria, A.S.3 by next friend Alejandro Soria,

HARVEY SPACE, PATRICE KANDI THOMAS, I-I.A.T. by next
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friend Patrice Kandi Thomas, PA. by next friend Patrice Kandi
ThOmas, ANNETTE VELEZ, C.C.8 by next friend Annette Velez,

D.P. by next friend Annette Velez, M.V. by next friend Annette

Velez, NAYESA WALKER, K.L.1 by next friend Nayesa Walker,

K.L.2 by next friend Nayesa Walker, K.L.3 by next friend Nayesa
Walker, OPHELIA WALKER, PRECIOUS WALKER, A.P.1 by
next friend Precious Walker, A.W.l by next friend Precious

Walker, J.W. by next friend Precious Walker, RASHANDA
WALKER, A.M.l by next friend Rashanda Walker, A..M2 by next

friend Rashanda Walker, A.W.3 by next friend Rashanda
Walker, PRINCESS WALLACE, A.F.1 by next friend Princess

Wallace, A.F.2 by next friend Princess Wallace, A.W.5 by next

friend Princess Wallace, SHONDOLYON WARNER, DEVON
WARREN, I.M. by next friend Devon Warren, L.M. by next

friend Devon Warren, Z.M. by next friend Devon Warren,

JALISA WASH, D.Gr. by next friend Jalisa Wash, J.G. by next

friend Jalisa Wash, MARCELL WASHINGTON, SR, SHENNA
WATKINS, J.L. by next friend Shanna Watkins, S.F. by next

friend Shenna Watkins, TREASURE WATKINS, GINGER
WELLS, A.W.2 by next friend Ginger Wells, E.S. by next friend

Ginger Wells, S.B. by next friend Ginger Wells, DOROTHY
WHITE, N.P. by next friend Dorothy White, Z.W.B. by next

friend Dorothy White, DEANNA WILLIAMS, T.J.2 by next

friend Deanna Williams, KATRI CIA WILLIAMS, CE. by next

friend Katricia Williams, J.E. by next friend Katricia Williams,

LLOYD WILLIAMS, SHANNON WILLIAMS, S.W.2 by next

friend Shannon Williams, S.W.3 by next friend Shannon
Williams, S.W.4 by next friend Shannon Williams, CHETONIA
WILSON, A.M.W. by next friend Chetonia Wilson, B.W. by next

friend Chetonia Wilson, C.L.R. by next friend Chetonia Wilson,

CARLEECIA WISEMAN—ECHOLS, DARREN WISEMAN,
DARRIUS WISEMAN, LATRES WISEMAN, KAREN YOUNG,
G.J.1 by next friend Karen Young, G.J .2 by next friend Karen
Young, M.Y. by next friend Karen Young, KRISTY ZAJKOWSKI,
A.P.2 by next friend Kristy Zajkowski, F.P. by next friend Kristy

Zajkowski, J.P.2 by next friend Kristy Zajkowski, and R.Z.P. by
next friend Kristy Zajkowski,

Plaintiffs,

V.

CITY OF EAST CHICAGO; EAST CHICAGO HOUSING
AUTHORITY; EAST CHICAGO DEPARTMENT OF PUBLIC &
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ENVIRONMENTAL HEALTH; INDIANA DEPARTME +01?
k :rl

ENVIRONMENTAL MANAGEMENT; INDIANA STAF E
‘ J

DEPARTMENT OF HEALTH; STATE OF INDIANA;2m q fl!

SCHOOL CITY OF EAST CHICAGO,

I .r .A
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Cristobal Alvarez, C.A. by next friend Cristobal Alvarez, GA. by next friend

Cristobal Alvarez, Maraya Alvarez,Barbara Anderson, A.R.l by next friend Barb ara

Anderson, A.R.2 by fiext friend Barbara Anderson, B.R.1 by next friend Barbara

Anderson, B.R.2|by next friend Barbara Anderson, Bryonna Auterberry, A.G.l by

next friend Bryonna Auterberry, A.G.2 by next friend Bryonna Auterberry, A.G.8 by

next friend Bryonna Auterberry, Brytanni Auterberry, Sherrie Baker, Ingrid Barbee,

NH. by next friend Ingrid Barbee, V.B. by next friend Ingrid Barbee, V.R. by next

friend Ingrid Barbee, Leah Bardney, J.Y.1 by next friend Le ah Bardney, J .Y.2 by next

friend Leah Bardney, J.Y.3 by next friend Leah Bardney, Timothy Bardney, Daris

Bates Jr., Daven Bell, Nancy Jean Bell, Shennise Boston, D.B.1 by next friend

Shennise Boston, D.B.2 by next friend Shennise Boston, IVI.C.1 by next ffiend

Shennise Boston, Tonya Boyd, M.B.1 by next friend Tonya Boyd, RB. by next friend

Tonya Boyd, Arn'eetrice Bridgeman, A.L.4 by next friend Arneetl'ice Bridgeman,

A.L.5 by next friend Arneetrice Bridgeman, K.B.1 by next friend Arneetrice

Bridgeman, K.B.2 by next; friend Arneetrice Bridgeman, KS. by next friend

Arneetrice Bridgeman, Schamaca Britton, T.B.1 by next friend Schamaca Britten,

T.B.2 by next friend Schamaca Britten, Brian Brown, Devin Brown, A.B.2 by next
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friend Devin Brown, A.B.3 by next friend Devin Brown, M.R.1 b3; next friend Devin

Brown, S.E.l by next friend Devin Brown, Jabari Brown, Sharata Brown, S.E.Z by

next friend Sharata Brown, 8.11.3 by next friend Sharata Brown, Kathy Brunty, ABA.

by next friend Kathy Brunty, A.S. 1 by next friend Kathy Brunty, D.M. 1 by next friend

Kathy Brunty, J.B. by next friend Kathy Brunty, L.B. by next friend Kathy Brunty,

Brittanie Buie, .B.B. by next friend Brittanie Buie, Christan Butler, ‘D.A. by next

friend Christan Butler, D.J.1 by next friend Christan Butler, D.R. by next friend

Christan Butler, Blliana Cathay, B.C.1 by next friend Briana Cathay, B.C.2 by next

friend Briana Cathey, M.B.2 by next friend Briana Cathey, Veeda Chandler, J.C.1 by

next friend Veeda Chandler, J.C.2 by next friend Veeda Chandler, J.Q.l by next

friend Veeda Chandler, Lutricia Clay, C.C.l by next friend Lutricia Clay, M.C.2 by

next friend Lutricia Clay, Candice Cobb, F.C. by next friend Candice Cobb, T.C. by

next friend Candice Cobb, Anaiya Cobb, Thomas Cobb, Clarissa Crawford, E.C. by

next friend Clarissa Crawford, S.W.l by next friend Clarissa Crawford, Kathryn

Davidson, ED. by next friend Kathryn Davidson, I.D. by next friend Kathryn

Davidson, Ebony Davis, D.D.1 by next friend Ebony Davis, H.A. by next friend Ebony

Davis, I.A. by next friend Ebony Davis, Stephanie Delgado, A.R.8 by next friend

Stephanie Delgado, E.R.2 by next friend Stephanie Delgado, U.R. by next friend

Stephanie Delgado, Kamia Edwards, B.E. by next; friend Kamia Edwards, D.J.2 by

next; friend Kamia Edwards, Sherry Estrada, J.R.1 by next; friend Sherry Estrada,

S.R.4 by next friend Sherry Estrada, Kemiqua Funches, KF. by next friend Kemiqua

Funches, NLW. by next friend Kemiqua Funches, Kierra Gaines, A.W.4 by next friend



Kierra Gaines, J.A. by next friend Kierra Gaines, Marquetta Gaiter, I.S.1 by next

friend Marquetta Gaiter, 1.8.2 by next friend Marquetta Gaiter, 1.8.3 by next friend

Marquetta Gaiter, Daniel Gomez S12, J.D.G. by next friend Daniel Gomez 81“., Susie

Grant, D.M.2 by next friend Susie Grant, ME. by next friend Susie Grant, RC. by

next friend Susie Grant, Nicole Hall, Quinyatta Hardy, C.C.4 by next friend

Quinyatta Hardy, I.T. by next friend Quinyatta Hardy, M.T. by next friend Quinyattai

Hardy, Tamara Hawkins, B.A. 1 by next friend Tamara Hawkins, B.A.2 by next friend

.

Tamara Hawkins, C.C.2 by next friend Tamara Hawkins, Keisha Hill, A.H. by next

friend Keisha Hill, D.M.3 by next friend Keisha Hill, Bernita Hillard, Chanell

Holliday, J.J.1 by next friend Chanell Holliday, J.J .2 by next friend Chanell Holliday,

S.H. 1 by next friend Chanell Holliday, S.H.2 by next friend Chanell Holliday, S.S. by

next friend Chanell Holliday, Dena Jackson, D.H. by next friend Dena Jackson, D.J.3

by next friend Dena Jackson, J.J.B by next friend Dena Jackson, Latisha Jackson,

S.L.U. by next friend Latisha Jackson, Sherry Jackson, A.J. by next friend Sherry

Jackson, J.H. by next friend Sherry Jackson, Sharaundalyan James, Catherine

Johnson, Jabari’EE Johnson, Martrice Johnson, Jasmine Jones, M.S.1 by next friend

Jasmine Jones, Theomya Jones, Perez Joseph, Tikia King, A.K. by next friend Tikia

King, N.K. by next friend Tikia King, Tamika Lewis, A.L.1 by next friend Tamika

Lewis, A.L.2 by next friend Tamika Lewis, A.L.3 by next "friend Tamika Lewis, G.L.

by next friend Tamika Lewis, Tenille Lovelace, EB. by next friend Tenille Lovelace,

L.L. by next; friend Tenille Lovelace, T.B.3 by next friend Tenille Lovelace, Tammie

Moore, J.J.4 by next friend Tammie Moore, Vanessa Moore, D.B.4 by next friend



Vanessa Moore, N.M.1 by next friend Vanessa Moore, S.R.5 by next friend Vanessa

Moore, Willie Mae Moore, Micaela Morales, C.O. by next friend Micaela Morales, E.Q.

by next friend Micaela Morales, J.Q.2 by next friend Micaela Moréles, Tashima

Morris, B.M. by next friend Tashima Morris, D.M.4 by next friend Tashima Morris,

T.M. by next friend Tashima Morris, Fatin Muhammad, EM. by next friend Fatin

Muhammed, J.M.1 by next friend Fatin Muhammed, L.L.M. by next friend Fatin

Muhammad, N.M.2 by next friend Fatin Muhammed, Nakeia Norwood, J.N. by next

friend Nakeia Norwood, Georgia Parker, D.N. by next friénd Georgia Parker, I.J. by

next friend Georgia Parker, L.N. by next friefid Georgia Parker, T.J.1 by next friend

Georgia Parker, Tonona Parker, Monica Perez, A.C. by next friend Monica Perez,

NLP. by next friend Monica Perez, Rana Person, D.B.8 by next friend Rana Person,

D.D.2 by next friend Rana Person, M.B.3 by next friend Rana Person, T.B.4 by next

friend Rana Person, Kevin Powell, Destiny Fuentes, Diana Quinones, J.Q.3 by next

friend Diana Quinones, M.S.2 by next friend Diana Quinones, O.S. by next friend

Diana Quinones, Sara Robeson, E.R.1 by next; friend Sara Robeson, LR. by next friend

Sara Robeson, Carmencita Robinson, C.R.1 by next friend Carmencita Robinson,

C.R.2 by next friend Carmencita Robinson, C.R.8 by next friend Carmencita

Robinson, J.P.1 by next friend Carmencita Robinson, L.H. by next friend Carmencita

Robinson, Chance Robinson, Judy Rosas, J.M.2 by next friend Judy Rosas, I\/I.U. by

next; friend Judy Rosas, RM. by next friend Judy Rosas, Jon Rose, GR. by next friend

Jone Rose, J.R.2 by next friend Jon Rose, K.R.1 by next friend Jone Rose, M.R.2 by

next. friend Jone Rose, Lucha Scott, William C. Scott J12, Morgan Shaw, Imani



Simmons, Nneka Simmons, K.R.2 by next friend Nneka Simmons, Aniyah Smith,

Britanny Smith, KM. 1 by next friend Britanny Smith, K.M.2 by next friend Britanny

Smith, Lasandra Smith, J.T. by next friend Lasandra Smith, V.S. by next friend

Lasandra Smith, Z.G. by next friend Lasandra Smith, Duane Smelling Sr., Alejandro

Soria, A.S.2 by next friend Alejandro Soria, A.S.B by next friend Alejandro Soria,

Harvey Space, Patrice Kandi Thomas, H.A.T. by next friend Patrice Kandi Thomas,

P.A. by next friend Patrice Kandi Thomas, Annette Velez, C.C.3 by next friend

Annette Velez, D.P. by, next friend Annette Velez, M.V by next friend Annette Velez,

Nayesa Walker, K.L.1 by next friend Nayesa Walker, K.L.2 by next friend Nayesa

Walker, K.L.3 by next friend Nayesa Walker, Ophelia Walker, Precious Walker, A.P.1 -

by next; friend Precious Walker, A.W.1 by next friend Precious Walker, J.W. by next

friend Precious Walker, Rashanda Walker, A.M.1 by next friend Rashanda Walker,

A.M.2 by next friend Rashanda Walker, A.W.3 by next friend. Rashanda Walker,

Princess Wallace, A.F.1 by next friend Princess Wallace, A.F.2 by next friend Princess

Wallace, A.W.5 by next friend Princess Wallace, Shondolyon Warner, Devon Warren,

1M. by next friend Devon Warren, L.M. by next friend Devon Warren, Z.M. by next

friend Devon Warren, Jalisa Wash, D.Gr. by next friend Jalisa Wash, J.G. by next

friend Jalisa Wash, Marcell Washington, Sn, Shenna Watkins, J.L. by next friend

Shenna Watkins, S.F. by next friend Shanna Watkins, Treasure Watkins, Ginger

Wells, A.W.2 by next friend Ginger Wells, ES. by next friend Ginger Wells, S.B. by

next friend Ginger Wells, Dorothy White, N.P. by next friend Dorothy White, Z.W.B.

by next friend Dorothy White, Deanna Williams, T.J.2 by next. friend Deanna
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Williams, I(étricia Williams, C.E. by next friend Katricia Williams, J.E. by next

friend Katricia Williams, Lloyd Williams, Shannon Williams, S.W.2 by next friend

Shannon Williams, S.W.8 by next friend Shannon Williams, S.W.4 by next friend

Shannon Williams, Chetonia Wilson, A.M.W. by next friend Chetonia Wilson, B.W.

by next friend Chetonia Wilson, C.L.R. by next friend Chetonia Wilson, Carleecia

Wiseman—Echols, Darren Wiseman, Darrius Wiseman, Latres Wiseman, Karen

Young, G.J. 1 by next friend Karen Young, G.J.2 by next friend Karen Young, M.Y. by

next-friend Karen Young, Kristy Zajkowski, A.P.2 by next friend Kristy Zajkowski,

F.P. by next friend Kristy Zajkowski, J.P.2 by next friend Kristy Zajkowski, and

R.Z.P. by next friend Kristy Zajkowski (collectively “Plaintiffs”), by counsel, allege as

follows:

1. The Plaintiffs are all former residents of the West Calumet Housing

Complex (the “Complex”) in East Chicago, Indiana.

2. As has been widely reported, each of the residents was exposed to

dangerously high levels of highly toxic substances such as lead and arsenic that were

present in the soil and air in and around the Complex.

3. A significant number of the Plaintiffs also attended the nearby Carrie

Gosch Elementary School (“Carrie Gosch Elementary”).

4. Like the Complex, thle land upon which Carrie Goésch Elementary was

built was heavily contaminated with lead, arsenic, and/or other highly toxic

substances due to the fact that the school was built on land that had been used for

lead manufacturing.

10



5. The Complex was operated by the City of East Ch'icago (the “City”)

through its agency the East Chicago Housing Authority (the “Housing Authority”).

6. The City and the Housing Authority knew or should have known that

the soil in and around the Complex was toxic, and that living at the Complex exposed

residents to serious and permanent health risks.

7. The City and Housing Authority failed to disclose the pollution and

resulting profound health risks to the Plaintiffs.

8. The Plaintiffs neither knew nor had reason tq know of the dangerous

substances in and around the Complex or the risks these substances posed to their

health.

9. The School Corpération knew 01‘ should have known that Carrie Gosch

Elementary had been built on a toxic waste dump, and that students who attended

that school were being exposed to highly toxic chemicals.

10. Despite that knowledge, the School Corporation failed to warn the

Plaintiffs and their parents of the dangers of attending an elementary school on land

that was contaminated With téxic chemicals.

11. The Plaintiffs and their parents were unaware of the chemical

contamination and attendant physical risks on the grounds of

12. The pollution at the Complex and Carrie Gosch Elementary School, and

the fact that residents and students were being exposed to that pollution on a daily

basis, was also well-known to the remaining governmental entities that have been

named as Defendants in this action, namely the East Chicago Department of Public

1]



& Environmental Health (“ECDH”); Indiana Department of Environmental

Management (“IDEM”); Indiana State Department of Health (“ISDH”); and the State

of Indiana. Despite these entities.’ knowledge, they failed to warn Plaintiffs 01' to take

other steps to reduce or eliminate thé Plaintiffs’ exposure to these toxic conditions.

13. The Plaintiffs bring this action seeking damages for the physical and

emotional harms caused by their exposure to lead, arsenic, and other contaminants

at the Complex and Carrie Gosch Elementary School, all of Which was the direct and

proximate result of Defendants’ failure to warn of the contaminatipns at these sites,

Defendants’ facilitating and allowing t0 allow the Plaintiffs to live and attend school

at these locations, and Defendants’ concealment of the toxic pollution and risk to

health at these sites.

PARTIES

14. At all relevant times, each Plaintiff was a resident of Lake County,

Indiana who resided at the Complex and was exposed to lead, arsenic, and/or other

dangerous substances. Many of the Plaintiffs also attended elementary School at

Carrie Gosch Elementary School.

15. Defendant the City of East Chicago is a municipal corporation organized

under the general laws of the State of Indiana.

16, Defendant the East Chicago Housing Authority is a municipal

corporation, pursuant to Indiana Code § 3647—18—14, organized under the general

laws of the State of Indiana.

17. Defendaht School City of East Chicago 1's a municipal corporation,
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pursuant to Indiana Code § 86—1—2—10, organized under the general laws of the State

of Indiana.

18. Defendant East Chicago Dep artment of Public & Environmental Health

is a municipal corporation, pursuant to Indiana Code § 86—1—2—10, organized under

the general laws of thé State of Indiana.

19. Defendant Indiana Department of Environmental Management is a

state agency organized under the general laws of the State 0f Indiana.

20. Defendant Indiana State Department .of Health is a state agency

organized under the general laws of the State oflndiana.

21. Defendafit State of Indiana is a state governmental entity admitted

pursuant to Article IV, Sec. 3, clause 1 of the Constitution 0f the United States.

EAQlS.

Construction of the Complex

22. In the late 1960’s, authorities in East Chicago, Indiana began the process

of developing a large-scale public housing complex, which would become the Complex.

23. In 1966, while engaged in a search for land for the Complex, then-

Executive Director 0f the Housing Authority, Benjamin Lesniak, as reported by the

Chicago Tribune, remarked that there was little available land except “in vacant

areas which are surrounded by industries and undesirable residential areas.”

24. With unpolluted land at a premium, the City and the Housing Authority

concluded that they could Ieither expend resources to “tear down existing

deteriorating structures and replace them With public housing units” and locate the
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Complex in an area suitable to residential housing 01', as they ultimately chose to do,

build the structure 0n a vacant area surrounded by industries that were, rightly so,

undesirable residential areas.

25. The City rand Housing Authority chose land that had recently been

vacated by the Anaconda Lead Products Comp any (“Anaconda”), which manufactured

white lead and zinc oxide from 1938 to 1965.

26. The land was also surrounded by the U.S. Smelter and Lead Refinery,

Inc. (“USS Lead"), Which operated a primary Bad smelter from 1920 through 1973.

27. In 1978, USS Lead continued its lead operations, but converted to

secondary smelting, recovering lead from scrap metél and old automobile batteries.

28. USS Lead finally ceased its lead operations in the area in or about

December 1985.

29. Also nearby the Complex, and sufficiently close to continue to

contaminate the Complex, are two lead facilities operated by Hammond Lead

Products, LLC, Hammond Group, 1110., Halstab, LLC, and Halox, LLC.
.

30. Put simply, the site on which the Complex was constructed was

V

surrounded and inundated by lead 111anufacturing.

31. As a result of the manufacturing the soil and environment; in and around

the area where the Complex was constructed was saturated with toxic substances,

such as lead and arsenic, that are extremely hazardous t0 human health and

wellbeing.



32. As a July 6', 2016 flyer sent by the United States Environmental

Protection Agency (“EPA”) to Complex residents explained: “High levels of lead have

been found in yards in the West Calumet Housing Complex in East Chicago.

Exposure to high levels 0f lead can cause a range of health effects, from behavioral

problems and learning disabilities to seizures and death. Children 6 years 01d and

younger are most at-risk because their bodiés are growing quickly, and the effects of

the lead can cause problems.”

83. Soil testing data available on the EPA’S website also shows lead and

arsenic levels in andi around the complex that is many times greater than levels

considered hazardous.

34. In late 1969, the developers of the Complex had initially decided to take

an option on 15 acres ofland then-owned by the Sinclair Refinery on Columbus Drive,

just west of Roosevelt High School.

85. But then-Mayor of East Chicago, John B. Nicosia, reportedly became

upset at the developer’s decision and instead arranged for the Complex to be located

on the old Anaconda property;

I

86. The City and Housing Authority decided t0 move forward With

construction of the Complex on the inexpensive and less politically troublesome spot,

despite their knowledge of the lead and other contamination.

37. In 1970, the construction contracts were signed and construction on the

Complex began.



38. Construction was completed in or about 1973, and occupants moved in

shortly thereafter.

The Defendants’ Knowledge ofDangerous Conditions

39. For the Jléxt forty plus years, the City and Housing Authority operated

the Complex without takiné any measures to remediate the hazérdous substances in

the soil and air at the Complex 01' to otherwise protect the residents.

40. Worse yet, the City and Housing Authority, despite knowing of the

dangerous levels of lead and other substances, did not inform the residents of those

dangers until July 25, 2016, when current Mayor, AnthOny Copeland, sent a letter to

I

residents of the Complex notifying them ofthis danger.

41. But both fhe City and the Housing Authority knew of the dangers for

decades.

4-2. For example, in 1985, the Indiana Department of Environmental

Management (“IDEM”) found lead contaminated soil adjacent to
Ithe Complex.

43. And in the same year, the Indiana State Department of Health (“ISDH”)

discovered that some children who resided at the Complex had high levels of lead in

their blood.

44-. In 1997, further samples and testing by IDEM and ISDI-I revealed

contamination at and around the Complex and elevated levels 0f lead in children

exposed to the area surrounding the Complex.

45. The City énd/or Housing Authority were made aware of the results of

those and other IDEIVLand ISDH investigations, but they never made residents aware
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of these findings in particular or the dangers of contamination in general.

46. There were also investigations by the EPA over the course of several

decades that concluded the land on Which the Complex was constructed constituted

a superfund site in need of remediation.

4’7. Beginning in 1985, the EPA began testing and otherwise addressing the

contamination at the Site.

48. In 1993, the EPA entered into an administrative ofder of consent with

one of the corporate entities that operated around the Complex: USS Lead.

49. On September 3, 2014, the EPA filed a complaint against two other

entities that either operated 01' were successors in interest to facilities that operated

on or around the current location 0f the Complex.

50. The EPA entered into a consent decree with those entities 0n or about

October 28, 2014, providing for a $26 million settlement to provide cleanup costs.

51. Again, the City (and/or Housing Authority were made aware of the EPA’S

findings.

52. The City and/or the Housing Authority continued to lease or otherwise

furnish residential units t0 persons at the Complex despite knowing that the property

was exposed to and contaminated with hazardous substances, which posed serious

risks to the health and wellbeing of the tenants.

53. The City and/or Housing Authority never informed current or prospective

residents of the Complex 0f the contamination dangers 01' the findings of high lead

levels in residents.
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54. The pollution at the Complex and Carrie Gosch Elementary School, and

the fact that residents and students were being exposed to that pollution on a daily

basis, was also well-kpown to the remaining governmental entities that have been

named as Defendants in this action, namely the East Chicago Department; of Public

8a Environmental Health; Indiana Department of Envirohmental Management;

Indiana State Dep artment of Health; and the State of Indiana. Despite these entities’

knowledge, they failed t0 warn Plaintiffs or to take other steps t0 reduce 01' eliminate

the Plaintiffs’ exposure to these toxic conditions.

55. Each of the Defendants knew that the Plaintiffs were unaware of the

contamination at the Complex: and Carrie Gosch Elementary School, knew that the

Plaintiffs were unaware of the dangers to their health, and knew th-at the Plaintiffs

were continuing to expose themselves to these dangers and health risks on a daily

basis due to their lack 0f knowledge, yet the Defendants took no steps to Warn the

Plaintiffs.

School City of East Chicago: Carrie Gosch Elementary School

56. In June 1958, construction began on the first iteration of Carrie Gosch

Elementary.

57. Construction was completed 0n the first iteration of Carrie Gosch

Elementary in 1959, with classes beginning in September of that year.

58. The land on which the first iteration of Carrie Gosch Elementary was

constructed stood atop of the former USS Lead property.

59. USS Lead continued to operate in close proximity to Carrie Gosch
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- Elementary until USS Lead ceased operation at the site in 1985.

60. Just six blocks south of the first iteration of Carrie Gosch Elementary

was Anaconda, which continued to manufacture white lead during the first half

decade of the school’s existencé.

61. In the 1990s, the need for new facilities led to the construction 0f the

second iteration of Carrie Gosch Elementary, which was built behind the first

iteration, so that students could continue t0 attend class during the construction.

62. The new Carrie Gosch Elementary was dedicated in August 1999.

63. For two or more years, the construction of the new building took place

While students continued to attend the 01d building next door.

64-. An Indiana Department of Environmental Management (IDEM) office

memo from August 28, 1997 stated, “Apparently during an ongoing lead exposure

survey at and around the USS Lead facility located 1/4 mile southeast of the former

Anaconda Lead site, EPA noticed an ongoing construction project; at the Carrie Gosch

Elementary School, located six (6) blocks north of the former Anaconda site. The

concern being the possibility of increased lead exposure to the school children

associated with the constructién project (because of) the past lead facilities operation

in what is now a residential neighborhooc .”

65. The EPA’S 1997 investigation uncovered levels of lead contamination

sufficient to meet the EPA’S threshold for emergency action.

66. Not long after the EPA determined that emergency remediation was

necessary in soil around Carrie Gosch Elementary, the East Chicago Health
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Department conducted screenings of children in the area, determining that 35% at

that time demonstrated elevated levels of lead.

67. The two school buildings occupy Zone 1 of the USS Lead Superfund site

along with the Complex.

68. Despite the contamination already suffered by children who attended

Carrie Gosch Elementary, the presence of dangerous levels of lead in soil samples,

and the fear that construction would increase the dangers of lead exposure,

construction 0f the new Carrie Gosch Elementary continued as did classes right next

door'in the initial Carrie Gosch Elementary.

69. And despilte the dangers and the authorities’ knowledge of the same, the

School Corporation never took. steps to reduce students’ exposure to lead and other

chemicals, and never warned students and families of these dangers or of the findings

of elevated lead levels in a significant percentage of students.

Plaintiffs’ Discovery of the Problerh

70. After decades of silence, on July 25, 2016, East Chicago Mayor Anthony

Copeland sent letters to residents of the Complex, including the Plaintiffs, stating:
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Dear Resident:

Your health zuxd-safcty arc always my first priority,

When the City and the East Chicago Housing Authority (
‘ECHAJ recently were informed

by the EPA that the ground within the West Calumet Housing Complex was highly

contaminated with lead and arsenic, we moved immediately to protect your safety, health,

and welfare.

The identification of lead and arsenic poses potential dangers, and that is why I ordered the

East Chicago Health Department to offer lead testing to you and your children. Now that

we know the levels of lead in the ground in West Calumet Housing Complex, we feel it is

in yeur best interest to temporarily relocate your household to safer conditions. BCI-IA is

asking HUD to provide vouchers for safe, sanitary housing as soon as possible. Even

though this may be a great inconvenience to you, it"s necessary to protect you and your

children from possible harm.

The staff ofECI—IA, including the Section 8 staff will 'be assisting you in the coming days,

and we will continue to provide you with information as soon as it becomes available.

We ask for your patience and cooperation in this process.

71. Prior to the letter, each Plaintiff did not know that he or she had been

exposed to hazardous levels oflead or other toxins at the Complex.

72. Prior to the lettex:, each Plaintiff did not know that he 01‘ she had been

injured by his or her exposure to hazardous levels of lead 01' other toxins at the

Complex.

73. Prim; t0 the lettier, the Defendants never informed or warned the

Plaintiffs 0f these dangers.

74. Plaintiffs" had no reason to know that they had been exposed to

dangerous levels of lead and arsenic prior to receiving the letter from the Mayor.

75. Although the EPA, IDEM, and ISDI—I collected samples from the Site

and its residences for more thafi two decades prior, the EPA did not inform Plaintiffs

01' other residents that they had been exposed to dangerous levels of lead 01' other
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toxins at the Complex.

76. Prior t0 Plaintiffs’ ultimate discovery 0f their exposure to hazardous

levels 0f lead 01' other toxins, each Defendant acted intentionally to conceal from

Plaintiffs that the soilzand air
‘in and around the Complex was contamination with

dangerously high leveis of haiardous substances such as lead arsenic, and other

toxins.

77. As the July 6_, 2016 EPA flyer acknowledged, “Lead is a naturally

occurring heavy metal. It is commonly found at 10w levels in soil. Low levels of lead

can be found in the air? water, food and d_ust in cities because 0f the widespread use

of lead in man-made plroducts. lThe federal government regulates the amount of lead

in the air, water and éoil. The levels of lead at the West Calumet Housing Complex

are much higher than normal levels because of past industrial operations at the

property.”

78. The meré knowledge of lead in the soil meant nothing absent an

understanding that the levels were dangerous to human health and wellbeing.

Plaintiffs’ Injuries

79. Each Plaintiff wés exposed to hazardous levels of lead and/or other

toxins while a resident of the :Complex and/or while a student at the Carrie Gosch

Elementary Sclimol.

80. Each Plaintiff has suffered physical, mental, and emotional harm as a

direct and proximate Yresult of his or-her exposure t0 the lead or other chemical

contamination at the Complex‘yand/or at the Carrie Gosch Elementary School.
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CAUSES OF ACTION

81. The following is a non-exhaustive list of causes of action supported by

the facts of this case. ARC Constr. Mgmt., LLC v. Zelenak, 962 N.E.2d 692, 697 (Ind.

Ct. App. 2012) (“Unde'r Indiana’s notice pleading system, a pleading need not adopt

a specific legal theory of recovery to be adhered to throughout the case.”). These

causes of action shall not in any way limit the legal bases for liability or recovery in

this case.

COUNT I: NEGLIGENCE
AGAINST CITY AND HOUSING AUTHORITY

82. Plaintiffs incorporate the allegations set forth above and below as

though set forth fully here.

88. The City and/or tlhe Housing Authority owed a duty 0f reasonable care

to the Plaintiffs.

84. Among o£her bases for that duty, as the owners and operators of the

Complex, the City and the Housing Authority entered into residential leases with the

Piaintiffs and for the benefit 0f the Plaintiffs.

85. At the time of enacting those leases, the City and the Housing Authority

each knew that the soil and aiir in and around the Comfilex'were contaminated with

dangerous levels of leéd, arsenvic, and/or other hazardous substances.

86. The levels 0f lead, arsenic, and/or other hazardous substances were a

dangerous coudition. -

87. The levels of lead, arsenic, and/or other hazardous substances

constituted a latent. defect.
'
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88. Both the City andithe Housing Authority each had actual knowledge of

that latent defect.

89. The levels of lead, arsenic, and/or other hazardous substances Were

unknown to Plaintiffs, such that Plaintiffs were unaware of the dangerdus conditions.

90. Due to their ignorance of these dangers, each of the Plaintiffs entered

into leases to live at the Complex and resided at the Complex.

91. The Plaintiffs did lnot know that, by residing at the Complex, they were

exposing themselves and their families to extremely hazardous substances, including

lead and arsenic.

92. The levels of lead, arsenic, and/or other hazardous substances actually

caused harm to each Plaintiff.

I

93. The levéls of lead, arsenic, and/or other hazardous substances

foreseeably caused harm to each Plaintiff.

94. Each Defendant Actually knew or should have known that the lead and

other hazardous partiéles have the potential to cause serious harm to the Plaintiffs.

‘95. As a diréct and 131'oximate result 0f each Defendant’s breaches of its

duties, Plaintiffs have sufferediand continue to suffer financial, physical, mental, and

emotional damages.

96. Plaintiffs were each a foreseeable person to suffer the exact type of

injuries that each has‘suffel'ed as a result of each Defendant’s release of hazardous

substances.

97. Each Plaintiff ha's suffered financial, physical, mental, and emotional
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damages stemming directly from their exposure 'to lead and other hazardous

particles.

I

COUNT II: NEGLIGENCE
AGAINST CITY AND SCHOOL CITY OF EAST CHICAGO

98. Plaintiffs incorpdrate the allegations set forth above and below as

though set forth fully here.

l

99. The Schéol Corp ovration, in conjunction With the City, chose the location

to build both the initial Carrie Gosch Elementary and the new Carrie Gosch

Elementary.

100. The School Corporation and the City each new and had reason to know

that the soil and air in and around the schools were hazardous to the students.

101. The levels of lead; arsenic, and/or other substances hazardous to human

health constitute an unreasoniably dangerous condition.

102. The City. and the School Corporation each knew of the levels of lead,

arsenic, and/or other substances hazardous to human health.

108. The levels of lead, arsenic, and/or other substances hazardous to human

health were not identifiable by the students 01' the parents who attended Carrie

Gosch Elementary.

104. The Plaintiffs who attended Carrie Gosch Elementary were invitees to

the schools.

105. The City and the School Corporation each owed a duty of care to the

Plaintiffs who attended Carrie Gosch Elementary to safeguard them and/or warn

them of the dangersposed by the levels of lead, arsenic, and/or other substances
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hazardous to human health present in and around the Carrie Gosch Elementary

property.

106. The City and School Corporationheither warned its students and

parents of the danglerous cofndition of lead, arsenic, and/or other substances

hazardous to human héalth, moi did it take steps to remedy the dangerous condition.

107. Injury to the Plaintiffs who attended Carrie Gosch Elementary from

exposure to lead, arsenic, and/or other substances hazardous to human health was

foreseeable.

108. The Plaifitiffs th attended Carrie Gosch Elementary from exposure to

lead, arsenic, and/orz'other substances hazardous to human health were each

foreseeable victims of the type :of I‘larm that has befallen each.

109. The Plaintiffs who attended Carrie Gosch Elementary have each

suffered damage as a result of exposure to lead, arsenic, and/or substances hazardous

to human health at the Carrie Gosch Elementary property.

COUNT III: NEGLIGENCE
AGAINST ECDHL IDEM. ISDH. AND STATE OF INDIANA

110. Plaintiffs incorporate the allegations set forth above and below as

though set forth fully;

111. The ECISH, IDEK‘IVI, ISDH, and State of Indiana owed a duty of

reasonable care to thé Plaintiffs, including without limitation the duty to warn the

Plaintiffs of known risks to their health that had the potential to cause serious, life-

altering injuries.
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112. These Defendants each knew that the soil and air in and around the

Complex and Carrie Gosch Elementary School were contaminated with dangerous

levels of lead, arsenic, and/or o£her hazardous substances.

118. The leveis of leaci, ar‘senic, and/or other hazardous substances were a

>

dangerous condition.

114. The levels 0f leaa, arsenic, and/or other hazardous substances were

unknown to P1aintiffs,éuch that Plaintiffs were unaware 0f the dangerous conditions.

115. Due to their ignoi‘ance of these dangers, each of the Plaintiffs entered

into leases to live at the Coniplex and resided at the Complex, and many of the

Plaintiffs attended school at Carrie Gosch Elexilexltal'y School.

116. The Plaintiffs did not know that, by residing at the Complex and

attending this school, they were exposing themselves and their families to extremely

hazardous substances, including lead and arsenic.

117. The levels of lead, arsenic, and/or other hazardous substances actually

caused harm t0 each Plaintiff.

r

118. The levels 0f lead, arsenic, and/or other hazardous substances

foreseeably caused harm t0 eaéh Plaintiff.

119. These Defendants took no action t0 inform the Plaintiffs or otherwise to

safeguard them from the dangerous condition.

.120. Each Defendant actually knew 01' should have known that lead and

other hazardous particles have’ the potential to cause Serious harm to the Plaintiffs. -

121. As a direct and 151'0Ximate result of each Defendant’s breaches 0f its
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duties, Plaintiffs have suffered and continue to suffer financial, physical, mental, and

emotional damages.

122. Plaintiffs. were eéch a foreseeable person to suffer the exact type of

injuries that each has. suffered as a result of each Defendant’s releasetof hazardous

substances
i

128. Each Plaifitiff hais suffered financial, physical, mental, and emotional

damages stemming directly from their exposure to lead particles and other hazardous

p articles.

COUNT IV: INTENTIONAL INFLICTION OF EMOTIONAL
DISTRESS AGAINST ALL DEFENDANTS

124. Plaintiffs incorporate the allegations set forth above and below as

though set forth fully here.

125. The conduct of the Defendants described above is extreme and

outrageous.

126. The Defendants acted with reckless disregard toward the health, safety,

and wellbeing of Plaintiffs and! others.

127. The actions 0f deafendants described above were both the cause in fact

and proximate cause of emotiolnal distress t0 each Plaintiff.

128. Each I’léilltiff staffered severe emotional distress as a result of the

Defendants’ actions including emotional distress owing to each Plaintiffs own

exposure to hazardous substances and the emotional distress caused by the

knowledge and witnessing of glue harm forced upon other members of each Plaintiff’s

household and family.
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COUNT V: NEGLIGENT INFLICTION OF EMOTIONAL
DISTRESS AGAINST ALL DEFENDANTS

'

129. Plaintiffs' incorpo‘rate the allegations set forth above and below as

though set forth fully here.

130. Each Plaintiff wés exposed to a disease-causing agent 01' substance,

including hazardous levels of léad.

131. The Defendants rare responsible for exposing each Plaintiff to the

disease-causing agent'or subst'ance.

132, Each Plaintiff isicurrently suffering, 01' has suffered, from emotional

, distress associated with the fe a'r of contracting a future disease or illness.

133. Each Plaintiff is currently suffering, or has suffered, from emotional
‘

distress associated with the fear of a family member or other closely related person

contracting a future disease 01‘1i11ness as the result of the exposure to disease-causing

agents 01' substances due to the actions of the Defendants.

134. The Plaintiffs tho are guardians and/or parents of other Plaintiffs have

suffered the anguish gnd distress of witnessing injury and infliction of exposure to

hazardous substances upon the children in their care.

135. Each Plaintiffhas been directly impacted by disease-causing agents or

substances as a direct result of the Defendants’ actions.

136. The emotional ciistress suffered by each Plaintiff was proximately

caused by exposure to the disejase-causing agent or substance.

137. Each Plaintiffs fgar ofcontracting a disease or of a loved one contracting

a disease as a result ofexposum to disease-causing agents is reasonable.
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138. Each Plaintiff has seen an increase in risk of disease as a result of his

01' her exposure to the disease-gausing agent 01‘ substance.

PRAYER FOR RELIEF

WHEREFORE, lthe Plaililtiffs pray that the Court enter judgment against the

Defendants and in favor of the Plaintiffs in amounts that will fairly compensate them

for those losses, harms} injurieé, and damages they have and will sustain as a result

of Defendants’ wrongdoing; £01; punitive damages; and for all other just find proper

relief.

DEMAND FOR JURY TRIAL

Plaintiffs respectfully deémand trial by jury.

Respectfully submitted,

WALTER J. ALVAREz, P.C.
I

PAVLACK L/AW, LC

Wa e ' J. M'ez Eric S. Pavlack

B1 c Alvarado I Colin E. Flora

Steven J. Alvarez - 255 N. Alabama St., Ste. 301

1524 West 96th Ave. Indianapolis, IN 46204
Crown Point, Indiana 46307

'V

Telephone: (219) 662-6400

Fax: (219) 662-6410

Attorneys for Plaintiffie

Telephone: (317) 251-1100

Fax: (317) 252-0352

Attorneys for Plaintiffs
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STATE OF INDIANA )
I

IN THE LAKE SUPERIOR COURT
)SS CIVIL DIVISION, ROOM NO. FIVE

COUNTY OF LAKE )
SITTING IN HAMMOND, INDIANA

CAUSE'NO. 45D05-1 803-CT—00003
SPECIAL JUDGE NANETTE K. RADUENZ

CRISTOBAL ALVAREZ, et aL,
t

Plaintiffs, 1

‘

vs.
i

CITY 0F EAST CHICAGO; EAST CHICAGO
HOUSING AUTHORITy; EAST CHICAGO
DEPARTMENT 0F PUBLIC &
ENVIRONMENTAL HEjALTH; INDIANA NOV} 3 2018
DEPARTMENT OF ENiVlRONMENTAL
MANAGEMENT; INDIANA STATE Z/Liiéwggéfl

DEPARTMENT OF HEALTH; STATE OF $599: Fake Suneriorgéun
Diwsxon, Court Room 5

INDIANA; and SCHOOIL‘CITY QF EAST
CHICAGO,

'

I

Defendants.
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ORDER FOR'CORRECTION TO-THE COURT RECORD
I

i

I

!

It has come to fche Couirt’s attention that an error occurred and pleadings

intended to be filed ifi this case were received by the Clerk of the Court, but
t

E . .

never file stamped ndr were entrles made 1nto the Court Record. The error was

not due to any negleth or omission on the part of'the parties involved. The

parties involved stiplilated afid agreed to the dates of the intended filing, and to

the entry of this ordefr.
f

IT IS THEREFORE OfiDERED that the Clerk of the Co'urt is ordered to

file stamp the followiiflg docuiments and pleadings on the dates indicated and to

correct the Court Reéord to rieflect the following filings:

1. On Jfily b, 2018; the Defendants, the State of Indiana, Indiana

Department of Envirqnmental Management and the Indiana State Department

of Health sent by ceréified mail and pursuant to Trial Rule 5(F)(3) the following

documents:
EXHIBITI

.
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l

a

‘

1

z

,

|
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ALVAREZ, et.a1. vs. CITY 0F EAST CHICAGO, et.a1.

45405-1803-CT-00003

a. Correspondence to the Clerk of the Court dated July 9, 2018-;

b. a CCS;

C. Defendants, State o:f Indiana, Indiana Department of Environmental

Management and Ifidiana State Department of Health’s Motién for

Judgment On the Pieadings;

d. Defendants State 0:1“ Indiana, Indiana Department of Environmental

Management and hi'ldiana State Department of Health’s Memorandum

in Support pf Their: Motion for Judgment on the Pleadings; and,

e. Defendants State oif Indiana, Indiana Department of Environmental

Management and Ihdiana State Department of Health’s Motion for

Hearing on Its MotiEon for Judgment on the Pleadings.

A11 five documénts haxée been attached hereto, marked Group Exhibit A,

and made a part of this Ordér.

2. The Cou‘rt has received evidence of delivery of the documents

identified in Paragraph 1, to the Clerk of the Court in Gary, Indiana on July 11,

2018. A copy of that: evidencim, which is correspondence from the United States

Postal Service, is attached héreto and marked as Exhibit B and made a part of

this order.

3. The Clerk of the]; Court is ordered to file stamp the five documents

and pleadings identified in Baragraph 1 and enter the same on the Court

Record as if filed with the Clfirk of the Court on July 9, 2018.

4. On August 13, 2018, the Plaintiffs sent by certified mail and

pursuant to Trial Rule 5(F)(9;)) the following documents:

a. Correspondence to £he Clerk of the Court dated August 13, 2018;

b. a CCS;

c. Response to. Defendj'ants State of Indiana, Indiana Department of

EnvironmentallManEagement and Indiana State Department of Health’s

Motion for Judgmerflt on the Pleadings.

A11 three docurinents Have been attached hereto, marked Group Exhibit

C, and made a part ¢f this 0:rder.



ALVAREZ, etal. vs. CI']

45405-1 803-CT—00003

5. The Court has r

identified in Paragra‘ph 4, to

15, 2018. A copy of that evi-

hereto, marked as Exhibit D

6. The Clerk of the

'and the pleadings identified

Record as if filed Witll'l the Cl

7.

Department of Envirbnment

Health’s Reply in Subport of

stamped by the Clerlll< of the

the Court Record fori the filir

8. The Clerik of the

Court Record showirglg that t

On September 24, 20:18.

i

i

z

SO ORDERED November 13, 2018

WWLI
NOTICEé Pursuant to T. R. 72
The Clerk is Ordered
Entry on all Parties aI

'

On Septlember 2

‘Y 0F EAST CHICAGO, et.a1.

eceived evidence of delivery of the documents

the Clerk of the Court-in Gary, Indiana on August

dence, 'a copy of a signed green card, is attached

and made a part of this o'rder.

Court is ordered to file stamp the three documents

in Paragraph 4 and enter the same on the Court

erk of the Court or; August 13, 2018.

4, 2018, the Défendants State of Indiana, Indiana

a1 Management and Indiana State Department of

‘Its Motion for Judgment on the Pleadings was file

Court, but there does not appear to be an entry in

1g of this pleading.

Court is ordered to enter the pleading on the

he pleading was filed With the Clerk of the Court

NANETTE K. RADUENZ, SPECIAL wE
(D)

Ito serve a copy of this

1d Coungsel of Record.
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DEFENDANTSSTATE OF INDIANA, INDIANA DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT AND

.

INDIANA STATE DEPARTMENT OF HEALTH’S MEMORANDUM IN SUPPORT OF
THEIR MOTION FOR JUDGMENT ON THE PLEADINGS

Defendants, the Static ofIndiaha, the Indiana Department ofEnvironmental Management and

the Indiana State Department of Heaith, (collectively hereinafter “State Defendants”), by counsel,

and pursuant to Indiana Trial Rules 12(C), file their Memorandum in Support of their Motion for

Judgment on the Pleadings.

f
INTRODUCTION

This matter arises from the ?presence of lead and other contaminants at the USS Lead

Superfund Site (“the Site”) in East Chicago, Indiana. The Plaintiffs allege the State Defendants failed

to warn them of the dangerslassociatéd with the presence of lead and other hazardous substances at

I

the West Calumet Housinngomplei and Carrie Gosch Elementary School, which are contained

‘

‘

EXHIBIT
'

C,



within the Site in East Chicago, Indiana. (Compl. at Count III, Count IV, Count V). The Plaintiffs

bring three (3) distinct counts against the State Defendants, including: (1) Negligence, (2) Intentional

Infliction of Emotional Distress, andl(3) Negligent Infliction of Emotional Distress.

The Plaintiffs’ Complaint failfs to state a claim against the State Defendants as to each ofthe

individual Counts. Each 0fthe Plaintiffs’ claims is barred by the statute 0f limitations, as well as by

resjudicata. Furthermore, the Indiana; Tort Claims Act, Ind. Code § 34- 1 3-3-6(a), bars the Plaintiffs’

claims because the Plaintiffs failed tfo timely file a Notice of Tort Claim as required by the Act.

Additionally, the State Defendants arge immune from suit pursuant to the Indiana Tort Claims Act, §§

34-13-3-3(7) and (10). Th6 Plaintiffs’ Complaint fails to state a claim for Intentional Infliction of

Emotional Distress. For each ofthese reasons, the State Defendants are entitled to judgment on the

pleadings.

.S’Ii‘ATEMENT OF FACTS

The Plaintiffs are former residents ofthe West Calumet Housing Complex (the “Complex”)

located within the current UISS Lead Superfund Site (the “Site”) in East Chicago, Indiana. (Compl.

111). Many of the Plaintiffs also attended the Carrie Gosch Elementary School (the “School”), also

located within the Site. (Compl. 1] 1). The Plaintiffs have brought suit against the City of East

Chicago, the East Chicago Housirig Authority, the East Chicago Department of Public &

Environmental Health, the $tate of Irildiana, the Indiana State Department of Health (“ISDH”), the

Indiana Department of Environmental Management (“IDEM”), and the School City ofEast Chicago.

The Plaintiffs filed a Notice of TortICIaim with the State of Indiana on October 27, 2016. They

I

allege physical, mental, and emotiofial harm as a result of exposure to lead and other chemical

contamination. (Compl. 11 80). The Plaintiffs’ only allegation against the State Defendants in the
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Complaint is that the State Defendanté failed to directly warn the Plaintiffs ofthe dangers associated
=

l

with exposure to lead and other chemiicals present at the Site. (Compl. Count III).

Plaintiffs allege the City of East Chicago and/or the East Chicago Housing Authority were

responsible for selecting thelland upoh which the Complex was constructed and entering into leases

with the Plaintiffs. (Compi. 1]
22-3 8). The City and Housing Authority began the process of

developing the public housing Complex in the late 19603. (Compl. 1] 22). The Plaintiffs allege the

then Executive Director of the East Chicago Housing Authority (“Housing Authority”) was of the

opinion that little land was available for the Complex, other than land “surrounded by industries and

undesirable residential areaé.” (Comp:l. 11
223“).

The Plaintiffs allege the City and Housing Authority decided to construct the Complex in an

area unsuitable for residential housifig due to the presence of industry in the area, as opposed to

spending additional funds to tear dovgfi existing deteriorating structures elsewhere. (Compl. 1] 24).

Specifically, the Plaintiffs allege the: land chosen by the City and Housing Authority included a

location which had been hoilqe to theEAnaconda Lead Products Company, which was in operation

betweefi 1938 and 1965, and the U.S. Smelter and Lead Refinery, Inc. (“USS Lead”), which operated

a lead smelter between 1920 and 1973. (Compl. 1125-26).

The Plaintiffs’ Complaint spiecifies that the decision to construct the Complex on this

location was ultimately made in 1969 by the then East Chicago Mayor, John Nicosia. (Compl. 1] 35).

While the developers of the Comma); initially decided to take an option on 15 acres of land then

owned by Sinclair Refinery, Mayor Nicosia “became upset” with that decision and arranged for the

Complex to be built on the former Afiaconda Lead site. (Compl. 1[ 35).



The City and Housing Authority began construction on the Complex in 1970. (Compl. {I
36-

37). Residents moved into the Complyex once construction was completed in 1973. (Compl. fl 38).

The old Carrie Gosch Elementary School had been built in 1958, with classes beginning in

September 1959. (Compl. fl 56). The Iflew Carrie Gosch Elementary School building was constructed

in 1999 directly behind the former school building and also within the area which is now the

Superfund Site. (Compl. fl 6 1 -62). The School was constructed on'land formerly occupied by USS

Lead, and USS Lead continued operations in close proximity to the School until 1985. (Compl. fl 58-

59).

‘

The United States :Environrriental Protection Agency (“EPA”) began testing to address

possible contamination at the Site 1n 1985. (Compl. fl 47). In 1993, the EPA entered into an

administrative order of consent with USS Lead, designating the area as a Superfund site in need of

environmental remediation. (Complfim 46-47). On September 3, 2014, the EPA filed a complaint

against two additional corporate entities responsible for polluting the Superfund Site. (Compl. {[49).

A Consent Decree was entered into among the parties, ihcluding the EPA, the State of Indiana, and

the Indiana Department of Environmental Management (“IDEM”), on or about October 3, 2014,

which requiréd $26 million for cleanfip costs. (Compl. fl 50). The City and Housing Authority were

made aware of the EPA’s findings 0f contamination at the Site. (Compl. 11 5 1).

Additionally, the Pllaintiffs’ iComplaint also alleges that at various times throughout the

EPA’s extensive investigation into: contamination at the USS Lead Superfimd Site multiple

investigations were completed by IDEM and the Indiana State Department of Health (“ISDH”).

(Compl. 1H] 42-43). In 1985, IDEME found lead contaminated soil adjacent to the Complex, and



ISDH found high levels of léad in thé blood of some children residing at the Complex. (Compl. 1H]

42—43).
I

The Complaint states that, latér in 1997, IDEM and ISDH conducted additional testing which

revealed contamination at a:nd arounfd the Complex as well as elevated levels 0f lead in children.

(Compl. fl 44). During this: time, cofistruction on the new facilities for Carrie Gosch Elementary

School were taking place blehind
the: existing School grounds. (Compl. W 61-68). The Plaintiffs

allege IDEM prepared an office memé) on August 28, 1997 which noted concerns of the possibility of

“increased lead exposure to :the school children associated with the construction project (because of)

the past lead facilities operéation in what is now a residential neighborhood.” (Compl. fl 64). The

Complaint states IDEM and; ISDH infibrmed the City and/or Housing Authority ofthe results ofthese

findings, but that the information waEs not passed on to residents of the Complex. (Compl. fl45).

Additionally, the East Chiciago Healfth Department conducted screenings of children in the area,

determining that 35% at that time der:nonstrated elevated levels of lead. (Compl. fl 66).

The Plaintiffs’ Cominlaint alleges the Plaintiffs were not aware of contamination at the USS

Lead Superfund Site until July 25, 20:1 6, when East Chicago Mayor Anthony Copeland sent a letter

to residents of the Complex: stating tihat residents would have to relocate due to elevated levels of

lead contamination. (Compli. 11 70). Téhe Plaintiffs’ Complaint alleges that prior to the July 25, 20 1 6

letter, the Plaintiffs had no rieason to iknow the levels of lead at the USS Lead Superfund Site were

dangerous to human health 'or wellbeiing. (Compl. 1[ 78).

The basis for the Pla?intiffs’ olfaims for damages against the State Defendants is that IDEM’s

and ISDH’s notice to the City and Hiousing Authority of their investigation and conclusions was

insufficient. Instead, the Plaintiffs priesumably allege the State should have bypassed the City and

i
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Housing Authority of East Chicago and directly informed residents of the results of their

environmental testing results.

Y

RULE 12(C) STANDARD

Rule 12(C) of the Indiana Triél Rules provides that a motion for judgment on the pleadings

can be filed by any party after the pleéadings are closed but within such time as not to delay the trial.

Indiana Rules ofTrial Procedure 12(6)). A motion for judgment on the pleadings is an attack on the

legal sufficiency of the plegdings to fstate a redressable claim. Steele v. McDonald’s Corp, 686

N.E.2d 137, 141 (Ind.Ct.App. 1997). A Rule 12(C) motion is properly granted when there are no

genuine issues of material fact and thge facts shown by the pleadings clearly entitle the moving party

judgment on its behalf. Steele, 686 N.E.2d at 141; Gregory andAppel v. Duck, 459 N.E.2d 46, 49

(Ind.Ct.App. 1984). For purposes of: the motion, the moving party admits the truth of the factual

allegations contained in the non-moxiant’s pleadings and asserts that it is entitled to judgment as a

matter of law. Id. at 50. The pleadings consist 0f a complaint and an answer, a reply to a

counterclaim, an answer to a cross-cléim, a third-party complaint and third—party answer. Trial Rule

7(A). Documents attached to the pleadings are also properly considered by the Court on a motion for

judgment on the pleadings and do noticonvert the motion into one for summary judgment. Gregory,

459 N.E.2d at 50.’ Only when a motion forjudgrnent on the pleadings relies upon matters extraneous

to the pleadings will the métion be treated as a motion for summary judgment. Trial Rule 12(C);

Steele, 686 N.E.2d at 141.



ARGUMENT

I. The Plaintiffs’ Claims are? Barred by the Statute of Limitations and the State

Defendants are Entitled to Judgment as a Matter of Law.

Indiana law provides that a cause of action arising from personal injury “must be commenced

within two (2) years after the cause (:Jf action accrues.” Ind. Code § 34—1 1—2—4(a)(1). A cause of

action is said to have accrugd when “the plaintiff knew or, in the exercise of ordinary diligence,

could have discovered that an injury had been sustained as a result of the tortious act of another.”

Filip v. Block, 879 N.E.2d 1076, 1082 (Ind. 2008) (citing WehZz‘ng v. Citizens Nat’l Bank, 586 N.E.2d

840, 843 (Ind. 1992)).

This cause of action‘was initiated on December 8, 2017. (Compl.). The Plaintiffs claim to

have sustained injuries including “physical, mental, and emotional harm as a direct and proximate

result ofhis or her exposure to the lead or other chemical contamination at the Complex and/or at the

Carrie Gosch Elementary School.” (Cpmpl. 1] 80).

Here, the Plaintiffs’ Complaint alleges the Plaintiffs were “never informed or warned” about

the dangers associated with liead or other toxic chemicals present at the School and/or Complex until

they received a letter from East Chicago Mayor Anthony Copeland on July 25, 20 1 6. (Comp. 1m 70,

73). The Plaintiffs maintain gthey “haci no reason to know that they had been exposed to dangerous

levels of lead and arsenic prior to recegiving the letter from the Mayor.” (Compl. fl 74).

However, the éComplahElt also makes clear the Plaintiffs knew, or should have known

based upon exercise of ordinary diligelece, ofthe existence oflead and other chemicals in the areas of

the School and Complex priqr to Julyi25, 2016. In addition to the EPA, IDEM, and ISDH testing

presumably being done in and around :the Plaintiffs’ homes in the 19808 and 19903, the Plaintiffs’



Complaint acknowledges that the EPA entered into an administrative order of consent with USS
-

Lead as far back as 1993. (Compl. 1H] 44, 47, 48). Furthermore, the Complaint acknowledges the

EPA filed a complaint againét two additional entities arguably responsible for costs associated with

cleanup of the USS Lead Superfund site on September 3, 2014. (Compl. 1] 49). The EPA’S 2014

complaint resulted in another Consent Decree, which was entered in October 2014. (Compl. 1] 50).

The procedural hist(l)ry of the USS Lead Superfund Site and the 2014 Consent Decree

referenced in the Plaintiffs’ Complaint is set forth in greater detail in United States v. Atlantic

Richfield Co., 2018 U.S. Dist. LEXIS 21524, *5, 99 Fed. R. Serv. 3d (Callaghan) 1886, 48 ELR

20023, 2018 WL 798188, a February 2018 opinion of the United States District Court for the

Northern District of Indiana, Honorabie Judge Simon, in which the court ruled against a motion to

intervene filed by residents of the West Calumet Housing Complex in the Consent Decree action

discussed in the Plaintiffs’ Complaintgld. at 6.

The court in Atlantic Richfield C0. found that, in 2009, the area 0f East Chicago containing.

the Complex and the School were added to the Superfund’s National Priority List, “signaling that the

area was contaminated and that the cofitamination posed a risk to residents’ health.” 1d. at 4. The

EPA was thereafter required to select and execute a remediation plan pursuafit to the Comprehensive

Environmental Response, Cm'npensatidn, and Liability Act (“CERCLA”), 42 U.S.C. § 9601 ct. seq.

Id. at 5.

I

The EPA announced its proposed cleanup plan for the USS Lead Superfund Site in

November, 2012, and thereafter invited the public to comment on'the plan for a period of 60 days

prior to selection of the final Iremedy. Id. at 5. Thereafter, a public meeting was held on July 25,

2012 to discuss the cleanup process. Id. After taking into account the prior studies, public hearing,
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and additional public comments received, the EPA fomally selected a remedy to address

contamination at the Site, including the Complex and the School. Id. Later, on September 3, 2014,

the United States and the State of Indiana brought a complaint against the additional corporate

entities responsible for pollution at thé Site, Atlantic Richfield and Dupont. 1d. at 5.; (Cofnpl. 1149).

On the same day, the United States and the State of Indiana filed a Notice of Lodging of Proposed

Consent Decree in the Fedgral Regis‘ter, which triggered an additional 30-day period for public

comments. Id. A hearing onythe propésed Consent Decree was held on October 28, 2014, at which

time the Consent Decree was approved. Id. at 5-6; (Compl. 1]
42-43).

After entry ofthe Consent Deéree, in July, 20 1 6, residents ofthe Complex were notified that

soil testing had revealed high levels 0f contamination and that they were being asked to vacate their

residences. Id. at 6. Thereafter, on November 1, 20 1 6, residents ofthe Complex moved to intervene

in the action on the grounds that their interests had been adversely affected by the lack of progress

being made by the EPA in addressing the contamination at the USS Lead Superfund Site. Id. The

court denied the motion to intervene on the grounds that the motion to intervene was untimely

considering the residents of the Complex had inquiry notice of environmental contamination by at

least July, 2012. Id. The court described in detail the notice received by the plaintiffs as follows:

Prior to the filing of the complaint, the EPA engaged in extensive effoms to inform

the citizens of the affected areas about the hazards and clean up and to solicit public

comments since at least 20 1 2. In July 20 1 2, the EPA announced its proposed plan for

the cleanup of the site and held a public meeting on July 25, 2012. The EPA
advertised the public meeting in local English and Spanish—language newspapers and

kept a copy ofthe proposed plan at the public library. Even more to the point, before

the meeting, the EPA mailed t0 every resident living within two miles of the Site a

copy of the proposed plan. fAt the meeting, 42 people attended, including 15

residents, the East Chicago Mayor, and local news organizations. Those in attendance

provided oral comments on the proposed plan. The EPA also received written



comments from both private citizens and parties that were potentially financially

responsible for the cleanup.

A11 of the public outreach described above occurred before this case was initiated.

But considerable outreach has taken place since as well. The complaint in this case

was filed Septembér 3, 2011}. On the same day, the government also filed the

proposed Consent Decree. Notice of the lodging of the Consent Decree was

published in the publicly available Federal Register, 79 Fed. Reg. 53,447 (Sept. 9,

2014). Moreover, the EPA ahd the Department of Justice issued a press release

summarizing the substance o'f the Consent Decree, and a local newspaper ran an

article about the Consent Decree. After I accepted the parties' Consent Decree, there

were two additional bublic information sessions held t0 discuss the cleanup activities.

Since that time, the EPA has engaged with residents as part oftheir efforts to test and

clean up the contamination.

1d. at 11-12.

The court found that, given the above, the plaintiffs had been given adequate notice of

contamination by at least hilly 2012, meaning the statute of’limitations would have passed in July

2014. Id.
:

In response to the defendantis’ notice arguments, the plaintiffs in Atlantic Richfield Co.

claimed that, although notic:e ofpoteritial contamination had been available for several years prior, it

was not until the plaintiffs réceived a getter from the East Chicago Housing Authority notifying them

the soil in the Complex was highly cohtaminated in July, 201 6 that the plaintiffs were put on notice

of the full magnitude of thie problem. 1d. at 13—14. However, the inquiry facing the court as to

whether to allow the plaintiffs to §ntervene was not a question ofwhen the plaintiffs became aware of

the “precise nature 0f the ifilpact” 0t: the contamination, but instead on “how long the applicants

i

knew or should have known that thé litigation could impact their interests.” Id. at 14. “In other

words, it isn’t about how bajd the impact is; it’s about whether there might be an adverse impact at

all.” Id.
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The Court went on to explain that the area in question “is a Superfund site. By the very

nature of this designation, the extent Eof the contamination is severe. The fact that it may be more

severe than first thought doésn’t change the analysis.” Id. at 19 (emphasis in original).

Judge Simon’s analysis is ifistructivet:

The applicants raise a few isSues with the Magistrate Judge's conclusions on this

point: they attack the form ofpotice; they fault the Magistrate Judge for starting the

clock two years too early; andtthey claim that the severity 0fthe problem just became

known to them. As {o the form of notice, they argue that most residents disregarded

these public mailings and announcements and that the publication of the Consent

Decree via publication in the Federal Register, the EPA's press release, and one

newspaper is too remote. To which I ask, what more could have been done by way of

notice? Shofi of going door to door and personally telling each resident about the

environmental hazard and the proposed remediation plan, it is difficult to imagine

more effective notice. So I can't be as dismissive of the EPA's efforts as the

applicants are: mailed notices, public meetings, and public court filings were

sufficient in this case to put the applicants on notice that their rights might be

impaired, especially considering that several residents did submit comments on the

proposed plan and attended the July 25, 2012 public meeting.

Id. at 11-12.

Likewise, in this case, the Flaintiffs’ cause of action accrued for theV purposes of the

applicable statute of limitations not Qhen the “precise nature ofthe impact” was revealed by way of

Mayor Copeland’s letter inlJuly, 20 1:6, but when the Plaintiffs “knew or should have known” of a

potential adverse impact oh their hegalth as a result of contamination. See id. at l4. As held in

A tlantic Richfield Co., residents ofthé Complex had sufficient notice ofthe environmental hazard at

the USS Lead Superfund Site by the time of the advertised public meeting which took place on July

25, 2012, if not before. Id. at 12-13: Pursuant to Indiana Code § 34—1 1—2-4(a)(1), the statute of

limitations passed 0n the Plaintiffs’ élaims on July 25, 2014. Each ofthe Plaintiffs’ claims against

the State Defendants are therefore bahed, and the State Defendants’ Motion should be granted.

I
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II. The Plaintiffs’ Claims are iBarred by the Doctrine of Res Judicata and the State

Defendants are Entitled to Judgment as a Matter of Law.

The matter of UnitedStates v. All. Richfield Co.,201 8 U.S. Dist. LEXIS 21524, *5, 99 Fed.

R. Serv. 3d (Callaghan) 1886, 48 ELR 20023, 201 8 WL 7981 88, discussed in Part I above, is not

merely persuasive authority on the tofiic of accrual of the statute of limitations in this case. Instead,

because the passing of the statute of limitations was necessarily adj udicated inAtlantz'c Richfield C0. ,

that case operates as a bar tb the Plaihtiffs’ claims undepthtdoctrine of res judicata.

The doctrine of res judicata “prevents the repetitious litigation ofdisputes that are essentially

the same.” Citizens Action Coalition ofInd., Inc. v. Duke Energy Ind, Ina, 15 N.E.3d 1030, 1040

(Ind. Ct. App. 2014)(citing Wright v. State, 881 N.E.Zd 101 8, 1021 (Ind. Ct. App. 2008)). Res

judicata is divided into two branchesz‘ claim preclusion and issue preclusion. Id. A plaintiff’s claim is

barred by issue preclusion where a ciaim requires “subsequent litigation of a fact or issue that was

necessarily adjudicated in a former Lawsuit.” Geico Ins. C0. v. Graham, 14 N.E.3d 854, 858-859

(Ind. Ct. App. 2014). Formér litigaticén as to a particular issue is only preclusive where the issue was

expressly adjudicated in the former sfiit and not where the issue can be inferred only by argument. Id.

Indiana courts utilize a two-part a_nalysis to determine whether a particular claim is barred by issue

preclusion. Id. First, the court must address whether: ( 1) the “party in the prior action had a full and

fair opportunity to litigate the issue,” and (2) “whether it is otherwise unfair to apply issue preclusion

given the facts of a particulér case.” Id. In determining whether to apply issue preclusion, the court

should utilize the following non-exhéustive list of factors: “(1) privity, (2) the defendant's incentive

to litigate the prior action, and (3) thie ability of the plaintiff to have joined the prior action.” Id.

12



The term “privity”
is. described as “the identity of interests that may connect persons to such

an extent that one not a party: to an activon may nevertheless be bound by the judgment in that action.”

Microvote Gen. Corp. v. Ind. Electiofi Comm’n, 924 N.E.2d 184, 195 (Ind. Ct. App. 2010). Control

over a prior action is not required for privity to exist. 1d,, “([A]n entity does not have to control a

prior action, or be a party to a prior action, for privity to exist”). Rather, “in determining the parties

for res judicata purposes, thiis court looks beyond the nominal parties ahd treats those whose interest

are involved as the real parties.” Id., (citing State v. Speidel, 181 Ind. App. 448, 392 N.E.2d 1172,

1176 (Ind. Ct. App. 1979));

:

Here, the Plaintiffs are in prileity with the intervenors in Atlantic Richfield Co. In Atlantic

Richfield C0., the interveno:rs were residents of East Chicago within the USS Lead Superfund Site,

including the Complex, and “a comnflunity group they have formed.” Atlantic Richfield Co. at 1-2.

The Plaintiffs to this actiofi and thg intervenors in Atlantic Richfz‘eld C0. are connected by the

interests associated with leasd contaminants and other pollutants at the USS Lead Superfund Site. The

interests of thg residents in find around the Complex were addressed in Atlantic Richfield C0. The

State of Indiana, as a party f0 the matter ofAtlantic Richfield C0., had adequate incentive to litigate

identical issues in the former suit. The Plaintiffs’ Complaint offers no evidence t0 suggest the

Plaintiffs could not have joined in the Atlantic Richfield C0. action. Moreover, because the

intervenors in Atlantic Richfield Co. were not identified by name in that proceeding, it may even be

the case that some or all (Sf the nurfnerous Plaintiffs to this case actually were involved in the

Complex community group; which sémght to intervene in Atlantic Richfield Co. Parties in privity

with the Plaintiffs had a fuli and fair (Spportunity to litigate the issue ofthe statute of limitations in a

former suit.

13



The question ofwhether the p'zarties to Atlantic Richfield Co. were precluded from suit based

upon accrual ofthe statute of limitati9ns was necessarily adjudicated in that' case. Atlantic Richfield

Co., 2018 U.S. Dist. LEXIS 21524, *1‘5, 99 Fed. R. Serv. 3d (Callaghan) 1886, 48 ELR 20023, 2018

WL 798188. The district court held oral argument on the issue and issued a lengthy and well-

reasoned opinion addressing the issue of the statute of limitations on the merits. Id. Ultimately, the

intervenors’ motion was denied on the sole grounds that the statute oflimitations had passed in July

2014 at the latest. Id. The issue of at what point the residents of the Complex knew or should have

known of their alleged exposure to ?ontamination at the Site was necessarily adjudicated in the

lawsuit ofA tlantic Richfiela

law.

I

I

z

C0. This' Court should find the Plaintiffs’ interests barred as a matter of

III. The Plaintiffs’ Claims aregBarred by the Indiana Tort Claims Act and the State

Defendants are Entitled to Judgment as a Matter of Law.

Each ofthe Plaintiffs’

Claims Act, Ind. Code § 34-

claims against the State Defendants are precluded by the Indiana Tort
s

13-3 et sgeq.

A. The State Defendants are Entitled to Judgment as a Matter of Law Because of

the Plaintiffs’ Failure to Timely File a Notice of Tort Claim as Required by the

Indiana Tort Claims Act, Ind. Code. § 34-13-3-6(a).

Each of the Plaintiffs’ claims against the State Defendants are further barred because ofthe

notice requirements ofthe Indiana To 1 Claims Act, which provides that “a claim against the state is

barred unless notice is filed with the attorney general or the state agency involved within two

hundred seventy (270) days after the loss occurs.” Ind. Code. § 34-13-3-6(a). Failure to file a notice

of tort claim within the requisite peri?d entitles the State and/or its agencies to dismissal. Indiana

15

Dep’t ofCorrection v. Hulen, 582 N.EE.2d 380, 380-81 (Ind. 1991). (Ind. 1991).

i
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Indiana courts have held thaét the standard for addressing the timing of a loss under the

Indiana Tort Claims Act is t:he same 2:13 the standard for determining the date of accrual with respect

to the applicable statute of llimitationfs. Garnelis v. Ind. State Dep’t ofHeaZth, 806 N.E.2d 365, 37 1

2004 Ind. App. LEXIS 677E (Ind. CLEApp. 2004). For'purposes of the Tort Claims Act, the loss is

deemed to have occurred o:n the date: on which the plaintiff “knew or, in the exercise of ordinary

diligence, could have discoivered thaé an injury had been sustained as a result of the tortious act of

another.”1d. (citing Wehling v. Citizefns Nat'l Bank, 586 N.E.2d 840, 843 (Ind. 1992)). As discussed

in Part I above, the accrual date for thEe Plaintiffs’ cause of action in this matter was, at the latest, July

25, 2012. The Plaintiffs Were theréfore required to submit a notice of tort claim to the State

Defendants no later than Afiril, 2013;. .However, the Plaintiffs did not submit their first Notice of

Tort Claim to any ofthe State Defenciants until October 27, 201 6. (October 4, 2017 Notice ofTort

Claim) Thiereafter, the Plaintiffs filéd a second Notice of Tort Claim on October 4, 2017, which

purported to provide additicfmal clari:ty as to the substance of the Plaintiffs claims. Therefore, the

Plaintiffs claim is barred b}; the Indiéna Tort Claims Act and the State Defendants are entitled to

dismissal of each of the Plaintiffs’ cléims.

B. The State Defendant; are Entitled to Judgment as a Matter of Law Because they

are Immune: from Lilability as to each 0f the Plaintiff’s Claims Pursuant to the

Indiana Tort ClaimsfiAct, Ind. Code §34—l3-3-3.

The Indiana Tort Ciaims Act: immunizes government entities and their employees from

liability where the alleged ldss results; from one or more of the sets of circumstances enumerated in

the Act. Ind. Code §34-13—3E—3. Whetiler the state is entitled to immunity is a question oflaw for the

court. Voit v. Allen Count)?” 634 N..E2d 767, 769 (Ind. Ct. App. 1994). Immunity assumes

negligence but denies liabilitjy. Peavlef‘r v. Board ofComm ’rs, 528 N.E.2d 40, 46 (Ind. 1988). In this

15



case, the State Defendants are entitled to immunity from each of the Plaintiffs’ claims and this Court

should enter judgment in faivor of the State Defendants.

i. The
r

State Defendants are Immune from Liability for Acts and
Omissions of Anyone Other than the Government Entity 0r the

Government Entity’s Employee Pursuant t0 Ind. Code §34-13-3-3(10).

The Indiana Tort Ciaims Act? provides government entities arc not liable for “[t]he act or

omission ofanyone other thgn the goxglernmental entity or the govenimental entity’s employee.” Ind.

: u

Code §34-13-3-3(10). The Plaintiffs’ Complaint recounts several allegedly tortious acts which

contributed t0 the Plaintiffs’ injuri‘es, and which took place prior to the State Defendants’

involvement in the matter of the Site.

The Plaintiffs allegel the contamination of the soil at and around the Site was caused by the

Anaconda Lead Products Cpmpany, which was in operation between 1938 and 1965, and the USS

Lead, which operated a lead smelter bletween 1920 and 1973. (Compl. P 25-26). The Plaintiffs allege

the City and Housing Authority weré negligent in selecting the property upon which the Complex

was built and in entering into leases with the Plaintiffs at the Complex as far back as 1973. (Compl.

1H] 22 — 31; 82 — 87). The Plaintiffs allege the City and School Corporation were negligent in

choosing the location ofboth the updated Calrie Gosch Elementary School (constructed in 1999) and

its predecessor School (constructed 1n 1958). (Compl. 1N 56, 62, 99, 100). The Plaintiffs do not

allege the State Defendants were Iesponsible for the existence of contamination at the Site or the

selection ofthe location of the Compliex ofeither 0f the School buildings. The State Defendants may

not be held liable for decisidns in whi;ch the State had no involvement, and are entitled to immunity

i

as to the same.
j

g
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The Plaintiffs’ primary allegation against the State Defendants is the alleged failure to warn

the Plaintiffs ofcontamination at the :Site. (Compl. 1m 1 1 1, 1 19). However, the factual suppoft given

in the Complaint for this assertion leéds to the conclusion that the impetus to warn residents ofthe

Complex about elevated lévels of [lead or other contaminants fell to the City and/or Housing

Authority. The Plaintiffs allege that “[I]n 1985, [IDEM] found lead contaminated soil adj acent to the

Complex. 43. And in the Same yeaf, [ISDH] discovered that some children who resided at the

Complex had high levels ofllead in their blood.” (Compl. 1] 42, 43). The Plaintiffs go 0n to allege that

the “City and/or Housing Authority were made aware of the results of those and other IDEM and

ISDH investigations, but they never made residents aware of these findings in particular or the

dangers of contamination in general.” (Compl. 1]
45).”

Presumably, leadership with the City and/or Housing Authority were the entities chargeable

with disseminating the information tQ residents ofthe Complex, especially given that the City Mayor

did in fact issue notice in the form oft a letter to residents ofthe Complex discussing contamination

levels on July 25, 2016. (Compl. 11 7:0). The City, Housing Authority and/or Mayor’s decision to

issue the letter on July 25, 20 1 6, and hot before, is not imputable to the State Defendants. Neither are

the practices of Anaconda Lead Prodficts Company and USS Lead imputable to the State Defendants.

This Court should find the State Deflendants entitled to judgment as a matter of law.

ii. The State Defendants are Immune from Liability for Any Loss Allegedly

Resulting froim the Performance of a Discretionary Function Pursuant

to Ind. Code § 34-13-3-3(7).

Pursuant to the Indigna Tort (?laims Act, the State Defendants are immune from liability for

any loss allegedly resulting from the ‘é‘performance ofa discretionary function.” Ind. Code § 34-13-3-

3(7). In determining whether the government’s act or omission is considered a discretionary

17



function, Indiana courts employ the “planning/operational” test. Peavler v. Board ofComm 'rs, 528

N.E.2d 40, 46 (Ind. 1988). Acts and (Emissions involving “planning” are policy decisions involving

“official judgment, discretion, weigliing of alternatives, and public policy choices,” and decisiofis

weighing “competing priorities,” “buidgetary considerations,” and “allocation of scarce resources.”

Voit v. Allen County, 684 N.E.2d 762, 769-770 (Ind. Ct. App. 1994). Losses allegedly arising from

such acts and omissions are immune from suit. Id. Acts and omissions deemed “operational” are not

immune. Id. An act or omission isg considered “operational” where the government’s decision

involved “only the execution or imfilementation of already formulated policy.” Id. To establish

immunity for a discretionarzy functiori, the State bears the burden ofproving that the challenged act or

omission was a policy decision made by consciously balancing risks and benefits. City of

Indianapolis v. Dujfizt, 929'N.E.2d 231, 236 (1nd. Ct. App. 2010).

Here, the Plaintiffs’ Complaint alleges the State Defendants “failed to warn Plaintiffs or to

take other steps to reduce or eliminate the Plaintiffs’ exposure to these toxic conditions.” (Compl. fl

54). To the extent the Staté Defendalnts were involved in entry of the Consent Decree between the

State, the EPA, and the responsible'corporate entities, determinations of how the Site would be

remediated were policy decisions entitled to immunity from suit. The Plaintiffs’ Complaint alleges

the first Consent Decree applicable t:o the Site was entered into in 1993, with additional corporate

entities being added by Consent Décree in October 2014. The Consent Decrees resulted in a

settlement which created a $26 milliém fund to be used for cleanup costs. Federal law dictates, and

the Plaintiffs do not allege facts to digspute, that the selection of a cleanup program for a Superfund

site be the result ofpolicy considerations and the weighing of alternatives. CERCLA provides that,

in choosing a remedial program, the EPA select an option that is: “protective of human health and

.
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the environment, that is cosf effective, and that utilizes permanent solutions and alternative treatment

technologies or resource reécovery teéhnologies to the maximum extent practicable.” 42 USCS §

9621(b)(1). Furthermore, When maiidng decisions related to remediation plans, the EPA “shall

specifically address the lonéterm effiectiveness of'various alternatives.” 42 USCS § 9621(b)(1). The

EPA must take into account:

(A) the Iong-term uncertainties associated with land disposal;

(B) the goals, objedtives, and requirements of the Solid Waste Disposal Act;

(C) the persistence, toxicity; mobility, and propensity to bioaccumulate of such

hazardous substances and their constituents;
-

(D) short- and longrtenn potential for adverse health effects from human exposure;

(E) long—term maintenance qosts;

(F) the potential fof future remedial action costs ifthe alternative remedial action in

question were to fail; and

(G) the potential threat to human health and the environment associated with

excavation, transportation, and redisposal, or containment.

42 USCS § 9621(b)(1).

The EPA’s selectiofi ofa remediation process from among multiple alternatives, and the State

ofIndiana’s consideration and acceptiance ofthe Consent Decree addressing same, as exemplified by

its status as a party and a signatory to :the Consent Decree, is the result of an exercise ofdiscretion of

the type shielded from liability by thc Indiana Tort Claims Act. The selection of a remedial process

involved considerations of the “compfeting priorities” ofhealth, environment, costs and allocation of

resources. The decisions rfiade by thle parties involved in the Consent Decree were policy-oriented

and required the exercise 6f discretiign, the weighing of alternatives, and public policy decisions.

The State Defendants are therefofe entitled to immunity and judgment as to each of the Plaintiffs’

claims.
'

3

}

s
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IV. The Plaintiffs’ Complaint Fails to State a Claim for Intentional Infliction ofEmotional

Distress and the Sta'te Defendants are Entitled t0 Judgment as a Matter 0f Law.

The Indiana Supreme Court first recognized the tort of intentional infliction of emotional

distress in Cullison v. Medley, 570 N.Ié.2d 27, 31 (Ind. 1991). This tort arises when a defendant: (1)

engages in “extreme and outrageous” gonduct that (2) intentionally or recklessly (é) causes (4) severe

emotional distress to another. Bradley; v. Hall, 720 N.E.2d 747, 752 (Ind. Ct. App. 1999). The intent

to harm emotionally constitutes the basis of this tort. Ledbetter v. Ross, 725 N.E.2d 120, 123-24

(Ind.Ct.App.2000)
I

Despite its recognition of thisgtort, however, Indiana Courts have consistently held that the

requirements to prove this tort are “rigorous.” Creel v. I.C.E. & Associates, Ina, 771 N.E.2d 1276,

1282 (Ind. Ct. App. 2002); Ledbettef, 725 N.E.2d 120, 124 (Ind.Ct.App.2000) (quoting W. Page

Keeton et a1., Prosser and Keaton onithe Law ofTorts, § 12, at 61' (5th ed. 1984). Accordingly, the

question of whether the conduct at issue is “extreme and outrageous” may be decided as a matter of

law. Branham v. Celadon Tr‘ucking Sérvs., Ina, 744 N.E.2d 5 14, 523 (Ind. Ct. App. 2001). Conduct

is considered “extreme and :outragemils” if it is “so extreme in degree, as to go beyond all possible

bounds of decency, and to be regarded: as atrocious, and utterly intolerable in a civilized community.”

Id., (citing Bradley at 752-53). Extrefhe and outrageous conduct is that “characterized by ‘malice,’

or a degree of aggravation W:hiCh wouild entitle the plaintiffto punitive damages for another tort.” Id.

Intent to cause harm to the plaintiff constitutes the basis of the tort 0f intentional infliction of

emotional distress. Cullison] v. Medley, 570 N.E.2d 27, 31 (Ind. 1991).

1

i
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Here, the Plaintiffs’ Complaint alleges the State Defendants “took no action to inform the

Plaintiffs or otherwise to safeguard them from the dangerous condition” related to the presence of

lead and other contaminants at the Site. (Compl. 11 119). An omission such as that alleged in the

Plaintiffs’ Complaint does not rise t9 the level of “extreme and outrageous conduct” required to

prove the tort of intentional infliction ;of emotional distress. The Plaintiffs present no allegation that

the State acted with malice qr any inteént to harm the Plaintiffs. The State Defendants are entitled to

judgment as a matter of lawfon the Plgaintiffs’ claim for intentional infliction of emotional distress.

CONCLUSION

This Court should grant the Stéte Defendant’s Motion for Judgment on the Pleadings and find

that the Plaintiffs’ Complaiint fails t(E) state a claim upon which relief may be granted. First, the

Plaintiffs fail to state a claim because their claims against the State Defendants are barred by the

statute of limitations and by res judiéata. The Plaintiffs’ claims are also barred by the notice and

immunity provisions of the Indiana Tort Claims Act, Ind. Code § 34-1 3-3-6(a). The Plaintiffs also

fail to state a claim for Intentional fnfliction of Emotional Distress. For each of thé foregoing

reasons, the State Defendants are entitled to judgment as a matter of law.

I Respectfully submitted,

!
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STATE OF INDIANA‘ ) LAKE COUNTY SUPERIOR COURT 5

)

.

COUNTY OFLAKE )

I:

CAUSE N0.45D05-1so3—CT-000003
I

E

g
z

3

i

CRISTOBAL ALVAR!EZ et all

r

Plaintiffs,
E

I

v.

‘

l

Special Judge

I

Hon. Nanette K. Raduenz

U.S. SMELTER AND LEAD REFINERY,
INC. d/b/a U. S. S. LEAD REFINERY,
INC., MINING REM]EDIAL RECOVERY
COMPANY, ARAVA INATURAL
RESOURCES COMPANY, INC. .

MUELLER INDUSTRIES, INC., and
UNITED STATES METALS REFINING
COMPANY,

E

I

Defendants.
'

E
‘

L

i

RESPONSE TOEDEFENDANTS STATE OF INDIANA,
INDIA:NA DEPARTMENT OF ENVIRONMENTAL

MANAGEMENT 'AND INDIANA STATE DEPARTMENT
OF HEALTH’S MOTION FOR JUDGMENT ON THE PLEADINGS

The Plaintiffs in this lafzvsuit allege that the State of Indiana, Indiana

Department of EnvirQnmentai Management, and Indiana State Department of

Health (collectively “étate Defendants”) are liable for failing to warn them 0f lead,

arsenic, and other tox1c pollutlon at the West Calumet Housing Complex where

each of the Plaintiffs lived and at the Carrie Gosch Elementary School where the

minor Plaintiffs attended schgol. As alleged 1n detail 1n Plaintiffs’ Complaint, the

State Defendants knew that t;he Plaintiffs were being exposed to lead and other

é

-. EXHIBIT
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hazardous particles with the potential t0 cause serious harm 0n a daily basis, yet

the State Defendants made abEsolutely no effort t0 warn the Plaintiffs that they

were raising their families on a toxic waste dump. Instead, the Plaintiffs were left

in the dark about Whagt Northefrn District of Indiana Judge Simon candidly called an

“environmental catastrophe.” United States v. Atlantic Richfield Co., 324 F.R.D.

187, 189 (N.D. Ind. 20:18).

I

The State Deferildants hfave filed a Motion for Judgment on the Pleadings,

asking this Court to d:eny the fictims of this catastrophe their day in Court. The
I

‘

Defendants have askeid the Cogurt to find that the Plaintiffs’ claims are untimely

based on the pleadings alone, 'and before the Plaintiffs have had the opportunity to

develop the factual record on this quintessentially fact-sensitive inquiry. Aside from

the fact that two federal judges in this district rejected this exact argument in

related cases, the Defgndants feither ignore or fail to consider that a vast majority

of the Plaintiffs wexz'e minofrs at the time this case was filed, meaning that

their statutes of limitations héd not even began to run. But even for the adult

Plaintiffs, it is a question of fa?ct when they discovered sufficient facts to know both

that they were being exposed :to toxic substances and the dangers that exposure

presented. This simplSr is not én issue that should be decided at the pleading stage.

i

The remainder of the State Defendants’ arguments fare no better. Claim

preclusion (i.e. collateral estofnpel) does not apply because United States v. Atlantic

Richfield Co. did not adjudicafte any issue relating to personal—injury statutes of

limitations, instead determining “timeliness” under the right to intervene into an

l

I

>
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EPA clean up action upder Rule 24, and there was no privity between the Plaintiffs

in this case and the Wtimld-be intervenors in that case. The Indiana Tort Claims Act

Does not provide a basis for dismissal because notice was timely, liability is sought
I

‘

for the actions and inafctions o:f the State Defendants themselves, and there has

been no showing that the Staté Defendants’ failure to warn or take any other

actions to protect the iPlaintiffiq was a conscious decision involving the exercise of

I

social, economic, or poiitical palicy. And, because reasonable minds can at least

differ as to whether a government standing silent while knowing many of its most-

Vulnerable citizens aré being fioisoned is “extreme and outrageous” and Whether the

State Defendants acted with siufficient reckless disregard is a question of fact for a

jury, there can be no jludgment on the pleadings for the intentional infliction of

emotional distress claim.

For all of the foregoing freasons, the Plaintiffs respectfully request that the

Court deny the State Defendahts’ Motion for Judgment on the Pleadings, and allow

the Plaintiffs their rightful opportunity to learn facts and prosecute their claims for

the environmental catastrophe to which they were unwittingly exposed.

I. Relevant Allegations: in Complaint

“The Plaintiffs Eare all f(in'mer residents 0f the West Calumet Housing

Complex (the ‘Complgx’) in Eaist Chicago, Indiana.” [Complaint at fl 1]. “[E]ach of

the residents was eprsed to (Eiangerously high levels of highly toxic substances such

as lead and arsenic that were Epresent in the soil and air in and around the

Complex.” [Id. at 1] 2]:



“The pollution at the Complex and Carrie Gosch Elementary School, and the

fact that residents and. students were being exposed to that pollution on a daily

basis, was also well-known t0 éhe remaining governmental entities that have been

named as Defendants in this aiction, namely the East Chicago Department of Public

& Environmental Heaith; Indifana Department of Environmental Management;

Indiana State Department of Health; and the State of Indiana. Despite these
i

entities’ knowledge, they faile<§i to warn Plaintiffs or to take other steps to reduce or

eliminate the Plaintiffs’ exposure to these toxic conditions.” [Id. at 1W 12 & 54].

“After decades (5f silencei, on July 25, 2016, East Chicago Mayor Anthony

Copeland sent letters to residénts 0f the Complex, including the Plaintiffs, stating:

Dear Resident: i

i

Your health and safety are alvéays my first priority.

When the City and Ithe East Chicago Housing Authority ( ‘ECHA_) recently were informed

by the EPA that the ground within the West Calumet Housing Complex was highly

contaminated with iead and arsenic, we moved immediately to protect your safety, health,

and welfare.

The identification of lead and'arsenic poses potential dangers, and that is why I ordered the

East Chicago Health Department to offer lead testing to you and your children. Now that

we know the levels of lead 1n the ground 1n West Calumet Housing Complex, we feel it is

in your best interest to temporarily relocate your household to safer conditions ECHA 1s

asking HUD to provide vouchers for safe, sanitary housing as soon as possible. Even

though this may be a great inconvenience to you, it
"s necessary to protect you and your

children fiom possible harm.
,

The staff ofECHAi, including: the Section 8 staff will be assisting you in the coming days,

and we will continue to provide you with information as soon as it becomes available.

We ask for your patience andjcooperation in this process.

:
l

[Id. at 11 70]. “Prior to-the lettér, each Plaintiff did not know that he or she had been

exposed to hazardous :levels of lead or other toxins at the Complex.” [Id. at fl 71].

i
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L

i

“Prior t0 the letter, each Plainiéziff did not know that he or she had been injured by

his or her exposure to hazardofis levels of lead 0r other toxins at the Complex.” [Id.

at fl 72]. “Prior to the letter, thfe Defendants never informed or warned the Plaintiffs
I

I

of these dangers.” [Id. :at fl 73]: “Plaintiffs had no reason to know that they had been

exposed to dangerous levels ofilead and arsenic prior to receiving the letter from the

Mayor.” [Id. at 11 74]. “[T]he E;PA, [Indiana Department of Environmental

Management], and [Indiana Sitate Department of Health] for more than two decades

prior[.]” [Id. at 1] 75]. But none of those entities or any other Defendant “inform[ed]

l

Plaintiffs or other residents tHat they had been exposed to dangerous levels of lead

or other toxins at the Complex'.” [Id. at 1W 75 & 119].

“Prior to Plaintiffs’ ultirfnate discovery of their exposure to hazardous levels of

i

lead or other toxins, each Deféndant acted intentionally to conceal from Plaintiffs

that the soil and air in and aréund the Complex was contamination With
‘

i

dangerously high levels of hazéardous substances such as lead arsenic, and other

toxins.” [Id. at 1] 76].
I

“As the July 6, :2016 EP;A flyer acknowledged, ‘Lead is a naturally occurring

heavy metal. It is commonly f(fmnd at low levels in soil. Low levels of lead can be

found in the air, watei‘, food aEnd dust in cities because of the widespread use of lead

i

in man-made products. The feideral government regulates the amount of lead in the

air, water and soil. The 1eve1s§of lead at the West Calumet Housing Complex are
=

t

much higher than normal levefls because of past industrial operations at the

property.” [Id. at 11
7’7]. “The Ifnere knowledge of lead in the soil meant nothing

i



absent an understanding that jthe levels were dangerous to human health and
l

'

t

wellbeing.” [Id. at 11 78].

“Each Plaintiff was expgsed to hazardous levels of lead and/or other toxins

while a resident 0f the Comple:x[.]” [Id. at 1] 79]. “Each Plaintiff has suffered

physical, mental, and emotionéal harm as a direct and proximate result of his or her

exposure to the lead or other chemical contamination at the Complex[.]” [Id. at 11

80].

“The Plaintiffs [have bréught] this action seeking damages for the physical
l

and emotional harms caused b:y their exposure to lead, arsenic, and other

contaminants at the Complex find Carrie Gosch Elementary School, all 0f which was

the direct and proximate resulfit of Defendants’ failure to warn of the contaminations

at these sites, Defendants’ facilitating and allowing [] the Plaintiffs to live and

attend school at these locatiofis, and Defendants’ concealment of the toxic pollution

and risk to health at these sités.” [Id. at 11 13].

Plaintiffs assert three cbunts against the State Defendants:

_

CdUNT III: NEGLIGENCE
AGAINST ECDH, IDEM, ISDH. AND STATE 0F INDIANA

110. Plaintiffs incorporate the allegations set forth above and

below as though set forth fully.

l

111. The ECDH, IDEM, ISDH, and State of Indiana owed a duty

0f reasonable care to the; Plaintiffs, including Without limitation the duty

to warn the Plaintiffs: of known risks to their health that had the

potentialto cause seriofis, life-altering injuries.

112. These Deféndants each knew that the soil and air in and

around the Cpmplex and Carrie Gosch Elementary School were

contaminated with daingerous levels of lead, arsenic, and/or other

i



hazardous substances.

113. Th'e levelé of lead, arsenic, and/or other hazardous

substances were a dangerous condition.

114. The levels of lead, arsenic, and/or other hazardous

substances wefe unknbwn to Plaintiffs, such that Plaintiffs were

unaware of the dangerops conditions.

115. Due to th‘eir ignorance of these dangers, each of the

Plaintiffs enteréd into 1:eases to live at the Complex and resided at the

Complex, and rhany of §the Plaintiffs attended school at Carrie Gosch

Elementary School.
I

116. The Plaintiffs did not know that, by residing at the

Complex and attendinglthis school, they were exposing themselves and
'

their families t’o extremely hazardous substances, including lead and

arsenic.
g

117. The 1evel$ of lead, arsenic, and/or other hazardous

substances actually cau‘sed harm to each Plaintiff.

118. The levelé of lead, arsenic, and/or other hazardous

substances foreseeably caused harm to each Plaintiff.

i

119. THese Defendants took no action to inform the Plaintiffs or

otherwise to safeguard them from the dangerous condition.

120. Each Defefidant actually knew or should have known that

lead and other ‘hazardo’us particles have the potential to cause serious

harm to the Plaintiffs.
i

121. As a direbt and proximate result of each Defendant’s

breaches of its: duties, iPlaintiffs have suffered and continue to suffer

financial, physilcal, mental, and emotional damages.
‘

i

122. Plaintiffs {gvere each a foreseeable person t0 suffer the exact

type of injuries that eaich has suffered as a result of each Defendant’s

release of hazardous substances.

123. Each Plairiltiff has suffered financial, physical, mental, and

emotional damages stemming directly from their exposure to lead

particles and other hazardous particles.
I

‘

I

i

x
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I

COUNT IV: INTENTIONAL INFLICTION OF EMOTIONAL
DISTRESS AGAINST ALL DEFENDANTS

124. Plaintiffs incorporate the allegations set forth above and

below as though set forth fully here.

125. The conduct of the Defendants described above ls extreme

and outrageous.

126. The Defendants acted with reckless disregard toward the

health, safety, and wellbeing of Plaintiffs and others.

127. The actionfs of defendants described above were both the

cause in fact and proxirriate cause of emotional distress to each Plaintiff.

128. Each Plaintiff suffered severe emotional distress as a

result of the Defendants’ actions including emotional distress owing to

each Plaintiff’s own 'exposure to hazardous substances and the

emotional distress caused by the knowledge and witnessing of the harm
forced upon oth'er memléwrs of each Plaintiff’s household and family.

I

COUNT V: NEGDIGENT INFLICTION OF EMOTIONAL
DISTRESS AGAINST ALL DEFENDANTS

129. Plaintiffs incorporate the allegations set forth above and

below as though set fortih fully here.

E

130. Each Plaifitiff was exposed to a disease-causing agent or

substance, including hdzardous levels of lead.

131. THe Defendants are responsible for exposing each Plaintiff

to the disease-cjausing agent or substance.
1

132. Each Plaifitiff is currently suffering, or has suffered, from

emotional distiess assbciated with the fear of contracting a future

disease or illneSs.

133. Each Plaintiff is currently suffering, or has suffered, from

emotional distrpss assobiated With the fear 0f a family member or other

closely related person céntracting a future disease or illness as the result

of ,the exposurp to disbase-causing agents or substances due to the

actions of the Defendants.

134. The Plaintiffs who are guardians and/or parents of other

Plaintiffs have: suffered the anguish and distress of Witnessing injury



andinfliction 0f exposure to hazardous substances upon the children in

their care.

135. Each Plaintiff has been directly impacted by disease-

causing agents or subs'tances as a direct result of the Defendants’

actions.

136. The emotional distress suffered by each Plaintiff was

proximately caused by exposure to the disease-causing agent or

substance.
!

137. Each Plaintiffs fear of contracting a disease or of a loved

one contracting a disease as a result of exposure to disease-causing

agents is reasonable.

138. Each Plain’tiff has seen an increase in risk of disease as a

result of his or her exposure to the disease-causing agent or substance.

[Complaint at 1N 110—38].

¥

II. Standard Governing Motions for Judgment on the Pleadings

Either party may file a Trial Rule 12(0) motion once the pleadings have closed.

22 Stephen E. Arthur, Indiana Practice: Civil Trial Practice § 1513(2) (2d ed. 2007).

Rule 12(0) can be a valuable Inlethod for adjudicating disputes When it is used to

assess the contentions and adnéfissions of the full body of pleadings. Fox Dev., Inc. v.

England, 837 N.E.2d 161, 164 éInd. Ct. App. 2005). When, however, a Rule 12(0)

motion merely challenges the sEufficiency of a plaintiff’s complaint, the motion is t0 be

assessed under the same dictaties as Rule 12(B)(6). Id. at § 15.24; Gregory & Appel,

Inc. v. Duck, 459 N.E.2d 46, 49J (Ind. Ct. App. 1984). As the Indiana Supreme Court

has summarized:

Where, as here, no evidrence outside the pleadings has been presented,

Trial Rule 12(B)(6) motions to dismiss a complaint for failure t0 state a

claim are granted “only: where it is clear from the face of the complaint

that under no circumstances could relief be granted.” Similarly, where a



Trial Rule 12(C) motion‘lfor judgment on the pleadings raises the same
defense as a Trial Rule 12(B)(6) motion Without resort to matters outside

the pleadings, judgment} on the pleadings is appropriate only under the

same conditions. That is, the motion for judgment 0n the pleadings should

be granted “only Where it; 1s clear from the face of the complaint that under

no circumstances could r'elief be granted.” In applying this test, we take as

true all well-pled material facts alleged in the complaint.

Culver-Union Tu)p. AmbulancelServ. v. Steindler, 629 N.E.2d 1231, 1235 (Ind. 1994)

(citations omitted). “Dismissal (Lf a complaint under Trial Rule 12(B)(6) is disfavored

generally because such motions undermine the policy of deciding causes of action on

their merits.” Droscha v. Shepherd, 931 N.E.2d 882, 887 (Ind. Ct. App. 2010). Further

mirroring the 12(B)(6) standard, “all reasonable inferences” are drawn “in favor of the

non—movant.” Eskew v. Cornett,‘ 744 N.E.2d 954, 956 (Ind. Ct. App. 2001), trans.

denied.

The substance of the Stgte Defendants’ Motion is clearly a Rule 12(B)(6)

motion raised through Rule 12(0); the only pleading mentioned is the complaint.

Because this Motion is a challenge for failure to state a claim, in the unlikely event

that the Court grants the Motipn, Plaintiffs are entitled to amend their complaint

as a matter of right Within tenl days of the ruling. Davis v. Ford Motor Co., 747

N.E.2d 1146, 1151 (Ind. Ct. AILp. 2001), trans. denied. Were this one of the other

permissible grounds for a Rulé 12(0) motion, no amendment would be permitted as

a matter of right. Gregory & Alppel, 459 N.E.2d at 49 n.2.

III. Argument *

The State Defendants have asked this Court take the extraordinary step of

entering judgment in their favior before the Plaintiffs have even had the change to
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conduct discovery. The State Defendants’ primary argument is that the claims of

the 300+ Plaintiffs’ for being poisoned by toxic waste at the West Calumet Housing

Complex and Carrie Gosch Elémentary School are barred by the statute of

limitations. That argument fails for many reasons. First and foremost, the vast

1

maj ority of the Plaintiffs allre minors, Whose statutes of limitations had not even

begun to run when this case Wlas filed.

As for the adult Plaintiffs, When their statutes of limitations began to run is a

fact-sensitive question that cain only be decided after the factual record is developed.

That is exactly Why two federal district judges have ruled that the claims of the

West Calumet Housing Compllex residents cannot be dismissed as untimely at the

pleading stage. The State Deféndants’ reliance on United States v. Atlantic Richfield

1

.

Co. is Wholly misplaced becau§e 1t had nothing to do with statutes of limitation and

never looked at the accrual dagte of personal injury claims, just the timeliness of

When intervenors seeking to vTeigh-in on the EPA cleanup effort in a case closed two

years earlier should have sought to intervene.

The State Defendants’ arguments as to immunity are equally misplaced. The

claims are against them for thpir own actions, thereby defeating any claim for

immunity under Subsection (7). And they fail to demonstrate any policy dictating

that they should not warn the Plaintiffs, defeating the assertion of immunity under

Subsection (10).

Finally, the challenge t 3 the claim for Intentional Infliction of Emotional

Distress also fails because the‘ conduct of a government not warning its most-

11



vulnerable citizens that they agre living on top of an environmental catastrophe

i

injurious to their and their chfldren’s lives is of at least a degree of severity such

that reasonable minds may difoer, necessitating resolution by a jury.

A. The Statute of Limitations'ls Not a Basis for Judgment Because

(i) the Vast Majority of the Plaintiffs Were Minors Within Two
Years of Filing the Complaint; and (ii) as Chief Judge
Springmann and Judge Moody for the Northern District of

Indiana Held dn Motions to Dismiss Claims Arising from the

Same Exposure‘ at the Complex, Determination ofthe Timeliness

of the Adult Plaintiffs’ Claims is Premature at This Procedural
Juncture.

i

1. Pursuan‘tl’to Indiana Code § 34—11—6—1, Plaintiffs Who Were
Minors ithin Two Years of Filing This Action Have
Unquestionably Timely Brought Their Claims.

l

Indiana Code § 34—1 1—6—1 tolls statutes of limitations for persons “under

legal disabilities[,]” id., Which “includes persons less than eighteen (18) years of age

.
.” Ind. Code § 1—1—4—5(a)(24). Accordingly, a minor’s accrued claim is not

w’

l

untimely unless brought more than two years after reaching the age of majority.

l

LC. § 34—1 1—6—1. This action \1Nas commenced on December 4, 2017. Consequently,

any Plaintiff Who did not reach eighteen years of age until on or after December 4,

2015, has unquestionably timely brought his 0r her claim. Of the 315 Plaintiffs, 206

meet this criterion.1 Somehow', the State Defendants completely overlooked this

glaring flaw in their argument with respect t0 the dozens of minor Plaintiffs.

1 In addition to each of the 196 Plsiintiffs identified 1n the complaint by his or her initials, which ls

consistent with the policy of the Indiana Court of Appeals for identifying minors, see Franklin v.

Benock, 722 N. E. 2d 874, 876 n. 2 (Ind Ct. App. 2000) (“Although A.F.’ s full name appears on the

appellate briefs and on other documents of record 1n this case, we have chosen to follow our policy

of referring to minors by their initials”), Maraya Alvarez, Brytanni Auterberry, Anaiya Cobb,

Jabari’EE Johnson, Theomya Johes, Joseph Perez, Chance Robinson, Aniyah Smith, and

Carleecia Wiseman-Echols also slatisfy the criterion.

i

1
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In a similar action pendjing before the United States District Court for the

Northern District of Indiana, Judge Moody correctly observed that statute-of-

limitations arguments for lead exposure at the West Calumet Housing Complex

would not be proper against minors. Walker v. City of East Chicago, No. 2:16-CV-

367, 2017 U.S. Dist. LEXIS 140729, at *40 n.5, 2017 WL 4340259 (N.D. Ind. Sep.

29, 2017) (“ARGO correctly redognizes that, under Indiana law, the statute of

limitations is tolled for minor children until they reach the age of majority (see Ind.

Code §§ 1-1-4—5(a)(24), 34-11-é-1), and therefore limits their argument t0 claims

brought by the adult p1aintiffs|.”).

Therefore, the State Dekendants’ argument patently fails when applied to

those Plaintiffs who were not adults when this case was filed or Who have become

adults since December 4, 2015.

2. As Chief’Judge Springmann and District Judge Moody
Held 1n Other Actions Stemming from This Environmental
CatastroI‘Jhe, it is Premature to Determine the Timeliness

of the Adult Plaintiffs’ Claims at This Juncture.

Defendants’ arguments regarding the adult Plaintiffs fare no better. Just as

the Northern District of Indiana found When considering the exact same

circumstances in Rolan v. Atlclmtic Richfield C0. and Walker v. City 0f East Chicago,

it would be, at best, premature to decide the adults’ statutes of limitations at the

pleading stage.
I

“Generally, consideringl a statute of limitations on a motion to dismiss is

inappropriate. A statute of limitations represents an affirmative defense. Because a

plaintiff need not anticipate or allege facts that would defeat affirmative defenses, a

13



court typically cannot dismiss ia complaint for failure to satisfy a statute of

limitations until summary judlgment.” FDIC v. Kime, 12 F. Supp. 3d 1113, 1118

(SD. Ind. 2014) (citation omit’éed).

As the Indiana courts} recognize, the date upon which a plaintiff

“discovered facts Which, lin the exercise 0f ordinary diligence, should lead

to the discovery of [cauéation] and resulting injury, is often a question

of fact.” Van Dusen v. Stotts, 712 N.E.2d 491, 499 (Ind. 1999). Generally,

though, the plaintiff’s suspicion, standing alone, about the source of her

injury is insufficient to trigger the onset of the limitations period. See

Evenson[v. Osmose Wood Preserving Co., 899 F.2d 701, 705 (7th Cir.

1990)]; Van Dusen, 712 N.E.2d 491 at 499.

Nelson v. Sandoz Pharm. Corp, 288 F.3d 954, 966 (7th Cir. 2002).

g

In the context of exposure to injurious substances, Indiana applies a

discovery rule such that “the statute of limitations . . . commences to run from the

date the plaintiff knew or should have discovered that she suffered an injury or

impingement, and that it was :caused by the product or act of another.” Barnes v.

AH. Robins C0., 476 N.E.2d 84, 87—88 (Ind. 1985). Instructive in the exposure

context is Reed v. City ovaanisville, 956 N.E.2d 684 (Ind. Ct. App. 2011), trans.

denied.

There, a family purchased a home in 2003. Id. at 688. “At some point, a

discussion with their neighbors led them t0 believe that a sewer line ran

underneath their home, and in March 2007, Steve Reed inquired of the City's

contract operator for its sewer system whether this was true.” Id. “The City

confirmed the presence of the sewer line and obtained the Reeds consent to

investigate whether it caused or was causing any environmental problems.” Id. An

investigation by the City “found mold in the crawlspace under the Reeds’ home

14



among other problems[,]” in April 2007, but the owners were not informed 0f the

finding. Id. at 689. “The City’s examination also revealed a leak or breach Where the

Reeds’ ‘lateral connection’ exited the home.” Id. “From May to July 2007, the City

worked on sealing off the sewér line underneath the Reeds’ home, repairing the

lateral connection, constructing an additional lateral line at the edge of the Reeds’

property, and repairing and constructing a new driveway.” Id.

During roughly the sam‘e time period, in early 2007, the Reeds detected

an odor in their home arid hired SWAT Pest Management, Inc. (“SWAT”)

to investigate. SWAT issued a report to the Reeds 0n April 3, 2007,

Which indicates it found mold and that the sump pump (a device used to

remove water accumulated 1n a basement) was not working properly.

SWAT attempted to remove the mold but largely failed.

The Reeds continued to have problems With mold, and in May 2008,

the Reeds hired Happe & Sons Construction, Inc. (“Happe”) to estimate

the cost of the demolitiQn and removal of the Reeds’ current home and

reconstruction of the safne home in the same location. Steve Reed stated

in an affidavit that “a representative of’ Happe told him the “persistent

mold and moisture condition was due to” the sewer line.

Id.

I

The Reeds filed a tort claim notice on June 7, 2008 for health problems they

experienced as a result 0f molld exposure and filed suit July 29, 2008. Id. The City

argued that summary judgmeht was merited because the notice was untimely, and

the trial court agreed. Id. at 690.2 The Indiana Court of Appeals, however, reversed.

Id. at 691—93. The court explained:

2 The accrual date triggering the notice requirement under the Indiana Tort Claims Act ls the same

as that of the underlying cause of action itself. [State Defendant’s Memorandum at 15] (“Indiana

courts have held that the standard for addressing the timing of a loss under the Indiana Tort;

Claims Act ls the same as the standard for determining the date of accrual with respect to the

applicable statute of limitations.” (citing Garnelis v. Ind. State Dep’t of Health, 806 N.E.2d 365,

371 (Ind. Ct. App. 2004)).
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Our supreme court has clarified that a claim subject to the discovery

rule accrues when a pla‘intiff ls informed of a “reasonable possibility, if

not a probability” that an 1nJury was sustained as a result of the tortious

act of another, and that a person’s “mere suspicion 0r speculation” as to

causation of an injury ls insufficient to trigger accrual. Degyssa Corp. v.

M__u11ens, 744 N. E.2d 407, 411 (Ind. 2001) (citation omitted).

This discovery rule‘ allows suit by persons Who “have a fair

opportunity to investigahte available sources of relevant information and
to decide Whether to bring their claims in court within the time

limitations in the statufie.” Barnes v. A.H. Robins Co., Inc., 476 N.E.2d

84, 88 (Ind. 1985). . . .
I

The proper question is: When, in the exercise 0f ordinary diligence,

did the Reeds learn of a reasonable possibility, if not a probability — and
not by mere speculation or suspicion —- that a causal relationship

existed among the mold, the sewer line, and their injuries? See Deg1_1sssa,

744 N.E.2d at 4:11.
'

Before answering this question, we pause t0 review a pre-

Degussa decision, Allied Resin Corp. v. Waltz, 574 N. E. 2d 913 (Ind.

1991). In Allied Resin, the primary issue was when the plaintiff knew or

should have discovered that his alleged injury was caused by his

exposure to chemicals ?t the place 0f his employment. The plaintiff’s

employer argued the plaintiff knew or should have discovered the causal

relationship following a‘n early visit to a doctor, who told the plaintiff

that exposure to chemicals “possibly caused” the plaintiffs condition. Id.

at 915. Our supreme coLurt concluded the plaintiff did not know of the

causal relationship unti a subsequent diagnosis by another doctor, and
that due to conflicting d‘esignated evidence, there was a genuine issue of

material fact as to Whlether the plaintiff should have discovered the

causal relationship earlier. This was a ‘fact- sensitive question . .

. appropriate for resolu 10n by a jury with appropriate instruction from

the trial court.” lid.
***’k*

The designated evidence shows the Reeds were aware of the sewer

line below their home, tfle mold, and their health problems in early 2007,

but no designated evidence establishes that the Reeds could have
discovered a reasonable possibility of a causal relationship. The
designated evidence 1s c?nflicting as to Whether, if at all, the Reeds were
aware that thel mold f0und 1n early 2007 was the same type as that

which caused their hea th problems or property damage or revealed 1n

any way that it was caused by the existenceof 0r seepage from the sewer

line. In addition, althodgh not singularly determinative, the Cit}? does
.

.

I
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l

not direct us to designated evidence suggesting the Reeds knew the

sewer’s lateral connection to their home was at one time defective.
* * 9r 5k 9f

Liberally construing the designated evidence and reasonable

inferences in favor of thé Reeds as non-movants, we hold that a genuine

issue of fact remains as to Whether, in the exercise 0f ordinary diligence,

the Reeds could have discovered a reasonable possibility of a causal

relationship among the jsewer line, the mold, and their health problems

before mid-December 2007, Which was 180 days before they provided

notice in June 2008.
l

Id. at 691—93 (emphasis in original).

Here, the July 25, 2016 Letter from Mayor Anthony Copeland was the

triggering event that allowed tihe Plaintiffs to understand that there was a

reasonable possibility, if not a probability, that their injuries were caused by the

Defendants’ tortious acts. [Complaint at 1W 4O & 70]. Before then, just like Reed,

the Plaintiffs could not make the causal connection between their injuries and the

tortious conduct of others. As alleged in the Complaint:

71. Prior to thle letter, each Plaintiff did not know that he or

she had been exposed t0 hazardous levels of lead 0r other toxins at the

Complex.

72. Prior to thie letter, each Plaintiff did not know that he or

she had been injured by his or her exposure to hazardous levels of lead

or other toxins at the Cbmplex.

[Id. at 1W 71—72]. And, like Reed, even if the Plaintiffs had some knowledge of the

presence of lead, it is not enough to simply know of the condition; they must have

sufficient information from wlilich t0 identify the causal relationship. As the

Complaint alleges:

l

77. As the Juiy 6, 2016 EPA flyer acknowledged, “Lead is a

naturally occurring heaiwy metal. It is commonly found at 10W levels in

soil. Low levels of lead
[can

be found in the air, water, food and dust in

f 17
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cities because of the widlespread use of lead in man—-made products. The

federal government regulates the amount of lead 1n the air, water and

soil. The levels of lead at the West Calumet Housing Complex are much
higher than normal levels because of past industrial operations at the

property.”

78. The mere Ikknowledge of lead in the soil meant nothing

absent an understanding that the levels were dangerous to human
health and wellbeing.

J

[Id. at w 77—78].
'

Although the Defendanfis completely fail to mention it, their exact arguments

were rejected by both Chief Judge Springmann in Rolan v. Atlantic. Richfield Co.,

No. 1:16-CV—357-TLS, 2017 U.jS. Dist. LEXIS 117437, at *31—36, 2017 WL 3191791

(N.D. Ind. July 26, 2017), or Judge Moody in Walker v. City of East Chicago, 2017

U.S. Dist. LEXIS 160729, at *é7—40. Each 0f these cases arose in the same posture

as Defendants’ Motion, each p artained t0 former residents of the West Calumet

Housing Complex, and each ruled that dismissal on statute-of-limitations grounds

was inappropriate.

Just over a year ago, Chief Judge Springmann rejected the exact argument

made by the State Defendantsj here. In rejecting the argument, she wrote:

Whether the Plaintiffs" state law claims involve personal injury or

property damage, Deferhdant DuPont argues that the Plaintiffs’ claims

are barred by the statute of limitations. An action for personal injury

must commence Within itwo years of the time the cause of action accrues

and an action for prope'rty damage must commence Within six years 0f

the time the cause of a(Jztion accrues. Once “a claimant knows or in the

exercise 0f ordinary diligence should have known of the injury,” the

limitations period begins to run. “[A] motion to dismiss based on [the]

failure to comply With the statute of limitations should be granted only

where the allegations of the complaint itself set forth everything

necessary to satisfy the affirmative defense.”

1

J
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Offering ample evidence from the public record, Defendant DuPont
argues that the Plaintiffs knew 0r should have known of West Calumet

contamination more thaln six years before bringing their claims. F.0r

their part, the Plaintiffs argue that their claims are not barred under

Seventh Circuit precedent. They argue that none 0f the factual

allegations 1n the Complaint itself show that the Plaintiffs‘‘clearly had
notice of their claims oultside of the limitations period.”

The Court does not find that this evidence put forth by Defendant

DuPont shows that the‘Plaintiffs’ causes 0f action accrued outside the

statute of limitations period. The evidence that Defendant DuPont
attached to its Motion all relates to the EPA’s plan 1n 2012. At that time,

the Plaintiffs were notified that there would be a clean-u-p in their

community and that EPA was organizing it. However, the Plaintiffs

were under the impression that the clean--up would not impact their

homes or require them ‘to move. Although the Plaintiffs knew as early

as 2012 that the Defendants’ conduct was the reason for the clean--up,

they did not know or have reason t0 suspect that the Defendants’

conduct had harmed tjhem in any tangible way. Indeed, the EPA’s

statement that‘‘residents . . . Will no longer be exposed to soil that poses

a threat to human heaflth,” and that “land use of the properties will

remain unchanged” as a result of its remediation, all support this

assumption of the Plairjtiffs.

But, that all changed in the Summer of 2016, When the Plaintiffs

received different mfessages from governmental entities. One
governmental actor advised them of hazardous substances on their

properties, but then subsequently advised them to try t0 stay indoors,

while others warned them that they had to relocate immediately, and
that the EPA’s “work

ls] on hold” until there ls more clarity With regard

to the situation. It appears that this confusion could have been because

the contamination of lead and arsenic at West Calumet was greater than

previously anticipated, necessitating changes to the government’s

response. As such, the Plaintiffs only discovered how and how much the

Defendants’ conduct ‘had harmed them—by incurring costs to

investigate the contamlnation, “arrang[ing] for alternative temporary

housing and relocations',” and fearing future mjuries from greater--than-

anticipated levels of elxposure—in Summer 2016, after the relevant

authorities notified theb.

Furthermore, the allegations on the face 0f the Complaint do not

clearly show that the‘ Plaintiffs “knew, 0r reasonably should have
known” that they accrllled nuisance and negligence claims against the

Defendants outside of the statute of limitations period. For the Court to

J

‘
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make such a determination at this stage would require a factually

intensive endeavor, and thus inappropriate for a motion to dismiss.

Rolan, 2017 U.S. Dist. LEXIS i117437, at *31—36 (citations omitted). Two months

later, Judge Moody adhered toy the exact same logic and reasoning as Chief Judge

Springmann and denied a simlar motion to dismiss on statute-of-limitations

grounds. Walker, 2017 U.S. Diist. LEXIS 160729, at *37—40.

The only “contrary” autLority to which the State Defendants can point is the

order denying intervention into the EPA enforcement action in United States v.

Atlantic Richfield Co., 324 F.R..D 187 (N.D. Ind. 2018). But that order neither

makes mention to nor even remotely considers any statute-of-limitations

arguments. Instead it dealt enjtirely on “[i]ntervention in a case that has been closed

for two years, and Where there are settled expectations by the parties[.]” 324 F.R.D.

l

at 189. The case was decided Iiursuant to Rule 24 of the Federal Rules of Civil

Procedure, id. at 191,3 not und‘.er the dictates of Rule 12, as Rolan and Walker were.

It did not even determine a statute-of—limitations accrual date because that is

not the standard under Rule 2E4. Instead, Magistrate Judge Cherry’s

recommendation, Which was oln appeal to District Judge Simon, found that “the

applicants had notice that the'ir rights might be impaired by this litigation when the

'

proposed Consent Decree was filed with the Court, published in the Federal

3 The standard for intervention governing that decision was provided by Ru1e24 of the Federal

Rules of Civil Procedure. Id. at 191 “Under Rule 24(a), applicants must demonstrate that: (1) the

application ls timely; (2) the applicants have an interest relating to the property or transaction

that ls the subject of the action, (3) the disposition of the action may impair or impede the

applicants' ability to protect that interest; and (4) no existing party adequately represents the

applicants' interest.” Id. (citations omitted). The case never once mentions statutes of limitations.
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Register, and summarized in EPA and Department of Justice press releases, and

again when the final Consent Decree was accepted, mailed to residents, and

discussed in the local newspaper. Yet, they still waited two years to intervene.” Id.

at 193. But “notice that their rights” relating to the EPA property cleanup “might be

impaired” is a far cry from the “‘reasonable possibility, if not a probability’ that an

injury was sustained as a result of the tortious act of another” necessary for accrual

of a personal-injury cause of action. Reed, 956 N.E.2d at 691 (quoting Degussa, 744

N.E.2d at 411).

Put simply, the two fedejral courts to have considered the question of the

statute of limitations in this exiact context have said, consistent with Indiana law,

that it could not be resolved oni the pleadings. Either unaware or wanting to ignore

these extraordinarily on-point (jiecisions, the State Defendants try to oversell a

decision addressing a different‘issue in a different procedural posture. Judge

Simon’s order is not even remotely unclear; it deals exclusively With intervention

not accrual of a cause 0f action for personal injury.

B. Claim Preclusion (i. e. Collateral Estoppel) Does Not Apply
Because United States v. Atlantic Richfield Co. Did Not
Adjudicate Any Issues Relating to Statutes of Limitations;

Notice ofthe Existence ofthe EPA Action ls Wholly Distinct from
Discovering thé “Possibility, if not Probability” of Injuries

Caused by the Tortious Acts of Others; There Was No Privity

Between Plaintiffs and the Intervenors; and the Case Does Not
Affect the Claim‘s of the Minors Plaintiffs

Next the State Defendanllts contend that this case is subject to issue

preclusion—classically known As collateral estoppel—on the issue of accrual of the

statute of limitations because 01f the ruling in United States v. Atlantic Richfield Co.
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‘

y

1

The argument, however, is built on an obvious and fatal flaw.

‘

The State Defendants argue:

The question 0f whethler the parties to Atlantic Richfield Co. were

precluded from suit based upon accrual of the statute of limitations was

necessarily adjudicated in that case. The district court held oral

argument on the issue and issued a lengthy and well-reasoned opinion

addressing the issue of the statute of limitations 0n the merits.

Ultimately the intervenors’ motion was denied 0n the sole grounds that

the statute of limitations had passed in July 2014 at the latest.

[State Defendants’Memorandum at 14] (citations omitted). Thus, the entire

proposition comes down to the assertion that “the passing of the statute of

limitations was necessarily adjudicated” in that case. But the Atlantic Richfield Co.

opinion literally says none of tflose things. It never mentions the statute 0f

limitations; it never mentions 1an accrual date; it never mentions July 2014; and,

above all else, it did not weigh gn at all on the accrual of the statute of limitations

for Plaintiffs claims here.
‘

The reason it does not is; simple: the issue there was Whether to permit

citizens concerned with the EPA cleanup process at the USS Lead Superfund Site to

1

intervene under Rule 24 of the-Federal Rules 0f Civil Procedure in a case that had

been closed two years before. Atl. Richfield, 324 F.R.D. at 191 (“Applicants seek to

intervene in this matter Via thlfee avenues: Rule 24(a) and Rule 24(b) of the Federal

i

Rules of Civil Procedure and § i113(i) 0f CERCLA.”).4 Whether discretionary

intervention is appropriate reqiuires a would-be intervenor to show: “(1) the

4 The CERCLA intervention standaLd is essentially identical to that 0f Rule 24. Id. (“The only

difference in these two provisions is that, under CERCLA, the burden for meeting the fourth

factor — that no existing party adlequately represents that applicants’ interest — is the

government’s burden”). ‘

l
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1

application is timely; (2) the applicants have an interest relating to the property or

transaction that is the subject of the action; (3) the disposition of the action may

impair 0r impede the applicanfis' ability to protect that interest; and (4) no existing

party adequately represents tHe applicants’ interest.” Id. at 191.

Timeliness in the interv‘ention context is unrelated t0 the statute of

limitations. Red Rock Commodities v. M/VKopalnia Szombierki, 92 CiV. 6016

(LMM), 1994 U.S. Dist. LEXIS 11288, at *6, 1994 WL 440822 (S.D.N.Y. Aug. 12,

1994) (“As an initial matter, ho‘wever, the Court notes that the statute of limitations

w

does not have any talismanic significance with respect to the issue of timeliness.”).

It is “a determination to be made from all the circumstances.” Atl. Richfield, 324

F.R.D. at 191 (citation and quofation marks omitted). It is not “a binary inquiry.

1

Instead . . . it involves digesting various bits of information and arriving at a

1

reasonable conclusion based onithings like the length of time the intervenor knew or

should have known of her 0r hi$ interest in the case; the extent of the prejudice to

the original litigating parties from the intervenor’s delay; the extent 0f prejudice to

the would-be intervenor if her 0r his motion is denied; and any usual

1

circumstances.” Id. (citation on‘litted).

Although timeliness was ilitigated, the statute 0f limitations was not. And

that distinction is fatal to the SLate Defendants’ argument. That is because “the

former adjudication will only be conclusive as to those issues that were actually

litigated and determined thereifi Issue preclusion does not extend to matters that

were not expressly adjudicated ?and can be inferred only by argument.” Musgrave v.

l

1

'
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Squaw Creek Coal Co., 964 N.E.2d 891, 898 (Ind. Ct. App. 2012), trans. denied. The

statute of limitations for the PIaintiffs’ personal injury claims literally was “not

expressly adjudicated.”

But there is a much deeper flaw t0 the State Defendants’ contention: that is

what was at issue in the EPA action. As Judge Simon summarized:

This case concerns the Environmental Protection Agency’s longstanding

efforts to clean LLQ a number of residential areas ofEast Chicago, Indiana

that, for decades, have been known to be polluted by the defendants,

Atlantic Richfield Company and E.I. Du Pont De Nemours and

Company. In the fall of 2014, the United States and the State of Indiana

brought this action and simultaneously filed a Consent Decree. After

holding a hearing on the proposed decree, I decided that it was fair and
reasonable, approved the Consent Decree and promptly closed the case.

Two years went by, and work began 0n the clean up of the affected areas.

But somewhere along the way, a group 0f citizens became
understandably frustratéd with the lack of progress being made by the

EPA. This frustration was borne out of the news that some citizens

would have to evacuate :their homes due to contamination levels more

severe than previously thought.

Atl. Richfield Co., 324 F.R.D. at 189 (emphasis added). That is, the issue was

cleanup of the contaminated land. The interest that “[t]he Magistrate Judge found

that L . . the applicants first learned of . . . in July 2012” was the interest in the EPA

cleaning up the property, not the “possibility, if not probability” that they had been

physically injured by the tortious acts 0f others.

l

In fact, Chief Judge Springmann explained this exact point in denying the

motion t0 dismiss in Rolan:

The Court does not find that this evidence put forth by Defendant

DuPont shows that the Plaintiffs’ causes of action accrued outside the

statute of limitations périod. The evidence that Defendant DuPont
attached to its Motion allirelates to the EPA’s plan in 2012. At that time,

the Plaintiffs were notified that there would be a clean-up in their
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1

community and that EPA was organizing it. However, the Plaintiffs

were under the impreséion that the clean-up would not impact their

homes or require them to move. Although the Plaintiffs knew as early

as 2012 that the Defendants’ conduct was the reason for the clean-up,

they did not know or have reason to suspect that the Defendants’

conduct had harmed them in any tangible way. Indeed, the EPA’s

statement that “resident‘s . . . Will n0 longer be exposed t0 soil that poses

a threat t0 human health,” and that “land use 0f the properties Will

remain unchanged” as a result of its remediation, all support this

assumption of the Plaintiffs.

But, that all changed in the Summer of 2016, when the Plaintiffs

received different messages from governmental entities. One
governmental actor advised them of hazardous substances on their

properties, but then subsequently advised them to try t0 stay indoors,

While others warned them that they had to relocate immediately, and
that the EP ’s “work is on hold” until there is more clarity with regard

to the situation. It appears that this confusion could have been because

the contamination of lead and arsenic at West Calumet was greater than

previously anticipated, necessitating changes t0 the government’s

response. As such, the Plaintiffs only discovered how and how much the

Defendants’ conduct had harmed them—by incurring costs to

investigate the contamifiation, “arrang[ing] for alternative temporary

housing and relocations,”i and fearing future injuries from greater-than-

anticipated levels 0f exposure—in Summer 2016, after the relevant

authorities notified them‘.

Rolan, 2017 U.S. Dist. LEXIS 1117437, at *34—35 (citations omitted).

Further, the argument fails due to lack of privity between the would-be

intervenors and the Plaintiffs ifi this case. Privity Will be found Where either the

party to the subsequent action c¥ontr011ed the prior action or had its “interests []

represented by a party to the ac|tion.” Thrasher Buschmann & Voelkel, P.C. v.

Adpoint, Inc., 24 N.E.3d 487, 497 (Ind. Ct. App. 2015) (citation and quotation marks

omitted). That Will occur only Wlhere “an entity is ‘so identified in interest With

another that he represents the same legal right.” Id. (citation omitted).

It is not enough that a pri‘or action advanced interests that would have been

1
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advantageous to the party in time second action. That distinction is well exemplified

by Marsh v. Rodgers (In re Rodgers), 659 N.E.2d 171, 172—74 (Ind. Ct. App. 1995).

There, a paternity action was commenced in Kentucky by the Commonwealth 0f

Kentucky and the child’s mother because the mother was a recipient of state

benefits, Which “obliged her to cooperate in the establishment of paternity against

the alleged father. The parties negotiated a cash settlement of one thousand dollars,

though Marsh never admitted paternity, and the action was dismissed With

prejudice . . .
.” Id. at 172. Fifteen years later, the child, through the mother,

brought a petition to establish paternity in Indiana. Id. The father argued that the

prior action in Kentucky barred the Indiana action. Id. The Indiana Court 0f

Appeals determined that there was no privity between the child, who was the party

at interest in the Indiana action, and either the Commonwealth of Kentucky or his

mother in the Kentucky action.‘ Id. at 173—74. The court explained:

Michael was about two months 01d when the Kentucky complaint was

filed, so he presumably did not “control” the action. The Kentucky action

was initiated by the Commonwealth because Rodgers was receiving Aid

for Dependent Children from the Commonwealth for Michael’s support.

By applying for AFDC benefits, Rodgers agreed t0 cooperate in the

establishment of paternity against the alleged father under penalty of

law, and the action was initiated primarily, if not solely, for purposes of

collecting child support! The Jefferson County Attorney’s complaint

asked that Marsh be declared the father of Michael, and it asked for a

reasonable sum for Michael’s support, education, and maintenance, and

for the reasonable expenées of Rodgers’s pregnancy and confinement.

Michael’s interests wgre not identical to those of Rodgers, Who was

applying for AFDC benefits, nor those of the Commonwealth, which was
seeking to limit its AFDC} expenditures. See Matter ofPaternity ofJ.J.H.

(1994), Ind.App., 638 N.‘E.2d 815, 817, reh’g denied, transfer denied

(noting that While a paternity action allows a child to secure a number
of economic benefits from? the father, the only interest the Department
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of Pubhc Welfare has 1n1a chlld's paternlty actlon 1s the collectlon of ch11d

support). We have recognized that a child’s interests in a paternity

action can vary from those of the parents or the State in a number of

significant ways:
\

The child's interests in a paternity determination include

inheritance rights, social security survivor benefits, employee

death benefits, and in some instances, proceeds of life insurance

policies. A child's interests may also include the establishment of

familial bonds, indoctrination into cultural heritage, and

knowledge 0f the family's medical history.

Clark v. Kenley (1995), Ind.App., 646 N.E.2d 76, 79, transfer denied.

Id. at 173.

Like Marsh, the case before this court seeks to advance remedies—monetary

damages—and interests—recovery for personal injury—that were not at issue in

Atlantic Richfield or advanced by the intervenors Whose focus was upon an

increased say in the EPA cleanup effort. Just as in Marsh, there is no privity
J

between the Plaintiffs and the :‘Atlantic Richfield would-be intervenors because they
1

sought to advance different intérests, sought different remedies, and sought to

recover for wholly different injqries.

And finally, as With the étatute of limitations argument above and the notice

1

of tort claim argument below, the State Defendants’ argument has no merit at all

Q

{

when applied t0 the minor Plaintiffs. The State Defendants do not contend—

because they cannot—that Atla‘Intic Richfield held that the Plaintiffs’ statute of

limitations has passed. Insteadjl what they argue is that the Atlantic Richfield court

held that cause of action accrueid in July 2012. Even if the myriad flaws in that

contention were ignored, it still does not change the fact that a minor has until two
1

L

1
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years after reaching the age of elighteen t0 file suit. LC. § 34—11—6—1.

C. The Indiana Toi‘t Claims Act Does Not Provide a Basis for

Dismissal Because Notice was Timely, Liability is Sought for the

Actions and Inactions of the State Defendants Themselves, and
there has been No Showing that the Failure to Warn was a

Conscious Decision Involving the Exercise of Social, Economic,
or Political Policy.

1. In Claiming the Tort Claim Notice was Untimely, the State

Defendants Build Their Entire Argument on
Impermissible Assertions Beyond the Pleadings; But Even
if Accepted, the Argument Fails for the Same Reasons the'

Statute-of—Limitations Argument Fails.

The State Defendants’ entire argument claiming that the tort claim notice

was untimely must fail at this procedural juncture because there is no mention in

the pleadings of a tort claim notice and when it was tendered. Every reference to

dates of tort claim notices in the State Defendants’ Memorandum is necessarily an

assertion from beyond the pleadings and beyond the scope of their Motion. Gregory

& Appel, 459 N.E.2d at 49 (“When considering a 12(C) motion directed to the

merits, the court is confined solely to the pleadings to make the determination”);

see, e.g., Taleyarkhan v. Purdue?Univ., 837 F. Supp. 2d 965, 968—69 (N.D. Ind. 2011)

(rejecting contentions of defendant that went beyond the pleadings as to notice of

tort claim). There is n0 obligation to plead facts relating t0 a tort claim notice in a

I

complaint. Taleyarkhan, 837 F. ‘Supp. 2d at 968*69. 5

u

l

I

5 Plaintiffs complaint does not contain facts regarding whether he did or did not

provide defendant; with the appropriate notice under the ITCA. However, “complaints

need not anticipate and attempt t0 plead around defenses.” True, “[a] litigant may
plead itself out of court by alleging (and thus admitting) the ingredients of a defense,”

but a plaintiff’s omission of facts from his complaint which would ultimately defeat

an affirmative defense does not justify dismissal. Accordingly, plaintiffs silence on

the ITCA in his complaint is nét dispositive.
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But even if we accept thé October 27, 2016 date that the State Defendants

advance, it is still not a basis for judgment on the pleadings. First, it does not

impact the claims 0f any Plaintiffs who had not reached 18 years of age as of

January 31, 2016—i.e., 270 days prior. The Indiana Supreme Court has “held ‘the

status of minority qualifies a person as “incapacitated” and postpones the deadline

for the required notice of tort claim . . .
.’” City of Indianapolis v. Hicks, 932 N.E.2d

227, 234 (Ind. Ct. App. 2010) (quoting South Bend Community Sch. Corp. v.

Widawski, 622 N.E.2d 160, 162 (Ind. 1993)), trans. denied. Of the 315 Plaintiffs, 204

meet this criterionfi

Second, the exact same reasons that prohibit judgment on statute—of-

limitation grounds applies With equal force t0 the tort claim notice. As the State

Defendants acknowledge, “Indiana courts have held that the standard for

addressing the timing 0f a loss iunder the Indiana Tort Claims Act is the same as

the standard for determining t‘he date of accrual With respect to the applicable

statute of limitations.” [State Defendants’Memorandum at 15] (citing Garnelis v.

Ind. State Dep’t prealth, 806 N.E.2d 365, 371 (Ind. Ct. App. 2004)). Thus,

Defendant argues that ?plaintiff never provided notice of his tort claims to

defendant prior to filing this lawsuit, providing the declaration of Roseanna Behringer,

Secretary of the Board of Trljlstees of Purdue University, in support of its argument.

The court’s duty in evaluatirfg a motion to dismiss is to evaluate the sufficiency of the

complaint, not to examine évidence outside of the pleadings. The court could not

consider Behringer’s declaraition unless it first converted defendant’s Rule 12(b)(6)

motion to dismiss into a Rule 56 motion for summary judgment and allowed a

reasonable time for both parties to submit materials pertinent to the motion.

Id. (citations omitted).

6 In addition to each of the 196 Plaintiffs identified in the complaint by his or her initials, Maraya

Alvarez, Anaiya Cobb, Jabari’EE Johnson, Theomya Jones, Joseph Perez, Chance Robinson, and

Aniyah Smith also satisfy the crit‘erion.
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accepting the October 2016 date, the adult Plaintiffs timely filed their Tort Claim if

their claims accrued on or after} January 31, 2016. If, as Plaintiffs allege, they did

not discover the causal connection between their injuries and the Defendants’

tortious acts until the summer Pf 2016, [Complaint at 1H] 70—78], then their notice of

Tort Claim was necessarily timely.

Given the Court’s limited basis for inquiry at this procedural juncture, it is

not possible to resolve the issue in the State Defendants’ favor at this time.

2. Because the Actions for Which Liability is Alleged in the

Complaint are the Actions of the State Defendants, They
are Not Immune.

Pursuant to Indiana Code § 34—13—3—3(10), governmental entities are

immune “in ‘actions seeking to impose Vicarious liability by reason of conduct 0f

third parties’ other than goverpmental employees acting Within the scope 0f their

employment. ‘Under such circumstances, the alleged basis 0f governmental entity

liability is the act or omission 6f a third person not Within the scope of employment

!

.

as a government employee.’” King v. Ne. Sec., Inc., 790 N.E.2d 474, 481 (Ind. 2003)

(citations omitted). But, “a govlernmental entity is not entitled to immunity

pursuant to Indiana Code Secfiion 34-13-3-3(10) if a loss results from its own

negligence, that is, if a loss reéults from an act for Which it ‘can be held directly

liable.” Bartholomew Cnty. v. ’Johnson, 995 N.E.2d 666, 679 (Ind. Ct. App. 2013).

Here, Plaintiffs have sqluarely alleged that the State Defendants are liable

due to their own acts. [Complqint at 1] 12] (“Despite these entities’ knowledge, they

failed to warn Plaintiffs or to take other steps to reduce or eliminate the Plaintiffs’

J

!
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exposure to these toxic conditions”); [id. at fl 54] (same); [id. at {I 119] (“These
i

Defendants took no action to inform the Plaintiffs or otherwise to safeguard them

from the dangerous condition”). That conduct is Without doubt not subject to the

immunity of Subsection (10). See, e.g., Gary Cmty. Sch. Corp. v. Boyd, 890 N.E.2d

794, 801 (Ind. Ct. App. 2008) (“Here, the Parents’ complaint did not allege that

GCSC was vicariously liable for the conduct of Burt; they alleged that GCSC was

liable because of its own negligence in failing t0 exercise reasonable care and

supervision for the safety of its students. Parents’ Claims against GCSC relate solely

to the acts 0r omissions of GCSC’S employees and not a third party. Therefore,

GCSC is not entitled to immunity under IC 34-13-3300).” (emphasis in original»,

trans. denied.

Still, the State Defendants claim they are entitled to immunity because the

“impetus to warn residents” fell on other parties. [State Defendants’Memo. at 17].

The State Defendants have cited to no authority nor has counsel for Plaintiffs been

1

able to locate any that supports the proposition that governmental entities are

1

entitled t0 immunity under Subsection (10) when other Defendants have also failed

to warn. Nor would it make sehse for any such authority to exist. Moreover, the

State Defendants have not attl'empted any explanation or citation to a proposition of

l

law that would support the ass'ertion.7

Further weakening the argument is the Court of Appeals instruction that

7 Failure to develop an argument in a meaningful manner constitutes waiver. See, e.g., Lyles v.

State, 834 N.E.2d 1035, 1050 (Ind‘. Ct. App. 2005), trans. denied; Yudkin v. Rubenstein, No. 1:14-

cv-OleQ-JMS-DML, 2016 U.S. Dist. LEXIS 1746, at *5, 2016 WL 70848 (S.D. Ind. Jan. 6, 2016).

f
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“[g]overnmenta1 entities and thleir employees are subject to liability for torts

t

committed by them unless they can prove that one of the immunity provisions of the

ITCA applies. Because the ITCA is in derogation of the common law, we construe it

narrowly against the grant of immunity. The party seeking immunity bears the

burden of establishing its conduct comes Within the Act.” Bartholomew Cnty. v.

Johnson, 995 N.E.2d at 671—72 (footnote, citation, and formatting omitted).

Accordingly, the State Defendants have no immunity under Subsection (10).

3. The Consent Decree Does Not Provide a Basis for

Discretionary Function Immunity for the Indiana
Department of Health Because it Was Not a Party to the

Consent Decree; and it Does not Provide Immunity for the

Other State Defendants Because It Does Not Prohibit
Warnings or Otherwise Show that the Failure to Warn was
a Conscious Decision Involving the Exercise of Social,

Economic, ior Political Policy.

As the Court is aware fro‘m prior briefing and argument,8 the Indiana Tort

Claims Act provides immunity for governmental entities engaged in “[t]he

I

performance of a discretionary function[.]” Ind. Code § 34—13—3—8(7). The test

utilized by the Indiana Supreme Court for determining when such immunity Will

apply looks to whether the conduct was planning or operational. Peavler v. Bd. of

i

Comm’rs, 528 N.E.2d 40, 45 (Ind. 1988).

1

Under the planning/operaitional dichotomy, the type of discretion Which

may be immunized from [tort liability is generally that attributable to

the essence 0f governing.‘ Planning activities include acts or omissions

in the exercise of a legislative, judicial, executive or planning function

Which involves formulation of basic policy decisions characterized by
official judgment or discx'yetion in weighing alternatives and choosing

i

8 The law on Discretionary Function Immunity was extensively briefed to this Court in Plaintiffs’

Response in Opposition to Defendanit East Chicago Housing Authority’s Motion to Dismiss (Apr.

17, 2018).
‘
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public policy. Governmlent decisions about policy formation Which

involve assessment of competing priorities and a weighing of budgetary

considerations or the allocation of scarce resources are also planning

activities.

I

Id. “[W]hen no policy oriented decision-making process has been undertaken[,]” the

governmental actor is exposed to liability. Id. at 47; 21 I.L.E., Mun. Corps. § 273

(“[T]he discretionary nature of a decision must be determined on a case-by-case

basis because, rather than the decision itself being discretionary, it is the absence of

a ‘policy oriented decision-making process’ that exposes a government entity to tort

liability.” (citations omitted»; see, e.g., Witco Corp, 762 F. Supp. at 837 (“Allowing

the buildings . . . to remain empty was not a decision arising out 0f the weighing of

priorities and alternatives, but was merely an operational decision, or indeed was

the consequence of no decision having been made at all”).

The governmental emit; claiming immunity bears the burden to “show[]

that its omission was an officiajl ‘policy decision made by consciously balancing risks

and benefits.’” City ofBeech Gfiove v. Beloat, 50 N.E.3d 135, 136 (Ind. 2016) (quoting

Peavler, 528 N.E.2d at 46). Although application of discretionary function immunity

is a question of law, resolution of that question “‘may require an extended factual

development.”’ Birge v. Town orf Linden, 57 N.E.3d 839, 845 (Ind. Ct. App. 2016)

¢

(quoting Peavler, 528 N.E.Zd ait 46). Such factual questions cannot be resolved on a

motion to dismiss. Theis v. Helm", 264 Ind. 1, 5, 280 N.E.2d 300, 302 (1972); see, e.g.,

Birge, 57 N.E.3d at 843—45.
1

l

Here, the Plaintiffs alle‘lge that the State Defendants failed to warn or take

any other actions to protect the Plaintiffs. [Complaint at 1W 12, 54 & 119]. “To show

I
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1

that a failure t0 warn is covered by the discretionary function exception, the

\

Government must show that the alleged failure to warn was itself a conscious

decision involving the exercise of social, economic, 0r political policy.” Demello v.

United States, N0. 016-5741 BHS, 2018 U.S. Dist. LEXIS 15867, at *9, 2018 WL

646925 (W.D. Wash. Jan. 31, 2O18).9

The State Defendants rely exclusively on the Consent Decree filed in United

j

States v. Atlantic Richfield Co.L No. 2:14-cv-312 (ECF No. 8-1) (N.D. Ind. Oct. 28,

2014). They claim that entry iflto the Consent Decree triggers immunity. They are

4

wrong for two reasons: First, one of the three State Defendants, the Indiana State

Department of Health, is not even a signatory or party to the Consent Decree.

Accordingly, the State Defendajnts’ arguments necessarily fail with regard to the

Department of Health. And, se‘cond, nothing in the Consent Decree forecloses or

otherwise addresses warningsi That is a far cry from the State Defendants carrying

I

their burden to “show that the} alleged failure to warn was itself a conscious decision

involving the exercise of socialL economic, 0r political policy.” Demello, 2018 U.S.

l

Dist. LEXIS 15867, at *9. Instead, “it appears that either there was no formulated

policy With respect t0 warning residents . . . 0r, if there was a policy that residents

1

be warned, it was deviated froim . . . . In either instance . . . the [] failure to warn

was operational in nature and! not immune[.]” Laws v. Water and Light Comm’n of

l

9 Authority interpreting the discreltionary function immunity under the Federal Tort Claims Act is

gu1ding to interpretation of the Indiana Tort Claims Act. Gibson v. Evansville Vanderburgh Bldg.

Comm’n, 725 N. E. 2d 949, 953 (Ind. Ct. App. 2000) (“Although we are not bound by the decisions of

courts that have interpreted a similar provision of immunity under the [FTCA] we find those

cases instructive”), trans. denied.
V

l

I
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the Town of Greeneville, No. Efi002-01152-COA-R3-CV, slip op. at 6—7, 2003 Tenn.

I

App. LEXIS 631, 2003 WL 22071548 (Tenn. Ct. App. May 8, 2003).“)

For these reasons, discrétionary function does not apply.
J

D. Because Reasonable Minds Can At Least Differ as to Whether a

Government Standing Silent While Knowing Many of its Most-

Vulnerable Citlzens are Being Poisoned is “Extreme and
Outrageous” and Whether the State Defendants Acted with

Sufficient Reckless Disregard ls a Question of Fact for a Jury,

There Can be No Judgment on the Pleadings for the Intentional

Infliction of Emptional Distress Claim.

Finally, the State Defenldants ask for judgment 0n the pleadings as to Count

IV, the claim for Intentional Irllfliction of Emotional Distress (“IIED”), Without

further development of the rec‘ord, because, they argue, their conduct purportedly

was not sufficiently “extreme aind outrageous” and because “[t]he Plaintiffs present

no allegation that the State acfted with malice or any intent to harm the Plaintiffs.”

[State Defendants’Memorandum at 21].

In order to state a claim?! for IIED, a plaintiff must show that defendants: “(1)

engage[d] in extreme and outrjlageous conduct (2) Which intentionally or recklessly

(3) cause[d] (4) severe emotiorial distress to [p1aintiff].” Johnson v. Marion Cnty.

Coroner’s Office, 971 N.E.2d 1‘51, 162 (Ind. Ct. App. 2012), trans. denied.

The deciding factor in rhost every IIED case is whether the conduct was

“extreme and outrageous.” “[’fi]he Indiana Court of Appeals has held ‘[W]hat

I

10 As explained 1n Response m Opposition to Defendant East Chicago Housing Authority’s Motion to

Dismiss at 15—16 (Apr. l7, 2018), Laws 1s citable before this court because it 1s citable pursuant; to

the Tennessee rules governing precedent. Allen Cnty. Pub. Library v. Shambaugh & Son, L. P., 2

N. E. 3d 132, 134 n. 2 (Ind. Ct. Ap.I

2014); TENN. SUPREME CT. RULE 4(G)(1). And it is informative

because Tennessee has adopted the standard for discretionary function announced by the Indiana

Supreme Court 1n Peavler Bowers v. City of Chattanooga, 826 S.W. 2d 427, 430—31 (Tenn. 1992)

(adopting Peavler, 528 N. E. 2d at[44—45).
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constitutes “extreme and outrageous” conduct depends, in part, upon prevailing
J

cultural norms and values’ and‘only in appropriate cases can this determination be

i

made as a matter of law.” Pilkifigton v. Brown & Brown, Inc., N0. 1:12-CV-00255-

TWP-MJD, 2013 U.S. Dist. LEE‘HS 117652, at *21, 2013 WL 4479798 (S.D. Ind. Aug.

20, 2013) (quoting Bradley, 720 N.E.2d at 753) (emphasis added; second alteration

in original).

When it is a close a call 9n Which reasonable minds may differ, courts do not
I

|

supplant their understandings 10f cultural norms for that of jurors. Restatement

{

(Second) of Torts § 46, cmt. h (“]\Nhere reasonable men may differ, it is for the jury,

1

subject to the control of the cou’rt, to determine whether, in the particular case, the

conduct has been sufficiently e11<treme and outrageous to result in liability.”); see,

l

e.g., Bradley v. Hall, 720 N.E.2}d 747, 753 (Ind. Ct. App. 1999) (“In the appropriate

|

case, the question can be decidéd as a matter 0f law. In this case, however, we

decline to make that determingtion. . . . Reasonable persons may differ on the

I

questions of Whether Hall’s cofiduct was extreme and outrageous and, if so, Whether

that conduct caused Bradley to suffer severe emotional distress.” (citations

1

Omitted»; Johnson, 971 N.E.2d at 163 (“The Coroner’s Office conduct may have

been reckless, disrespectful, an‘d offensive but reasonable persons may differ on

Whether this conduct reaches t;he level of extreme and outrageous necessary to

1

satisfy the tort.”);11 Pilkingtonj 2013 U.S. Dist. LEXIS 117652, at *21 (“Ms.

11 The Coroner’s Office’s conduct in Johnson was removing an extremely obese woman’s remains

from her home on a mattress, winching her onto a flatbed truck, and covering her remains with a

carpet where defendants mistakenly believed that they did not have access to suitable

transportation for the body.
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l

l

Pilkington has presented sufficgent factual questions upon Which a jury should be

permitted to determine Whethe‘r Mr. Elmer’s conduct was extreme and

outrageous.”); see also Faraclas; v. Botwick, No. CV 020459655, 2002 CT 8039, 8042,

2002 Conn. Super. LEXIS 2188! (Conn. Super. Ct. 2002) (“Reasonable minds could

disagree as to the severity of the behavior alleged. This being so, this court is loath

to state, as a matter of law, that the conduct of the defendants was acceptable and

was Within the bounds which vTre, in civilized society, set. Given the pertinent case

law, this is, admittedly a close Fall. For this reason, it is a call that the trier of fact

must make.”);12 Eason v. Alexi; 824 F. Supp. 2d 236, 244 (D. Mass. 2011) (“Whether

those allegations are enough to sustain an IIED claim is a close call, especially

given the subjectivity inherent; in deciding whether conduct is ‘extreme and

outrageous’ and emotional distress is ‘severe.’ . . . Given that precedent and Viewing

the record in the light most favorable to the non-moving party, Eason’s allegations

are sufficient to avoid summary judgment 0n his IIED claim[.]”).

Plaintiffs allege that “tHe fact that residents and students were being exposed

to [the pollution at the Complex and Carrie Gosch Elementary School] on a daily

basis[] was well-known to the’ State Defendants. [Complaint at THI 12 & 54]. Yet,

“[d]espite [their] knowledge, they failed to warn Plaintiffs or t0 take other steps to

reduce or eliminate the Plaintiffs} exposure to these toxic conditions.” [Id.]; accord

12 Although Faraclas is not a publis hed decision, it is still subject to citation under Connecticut’s

rules governing precedent and is therefore a proper source of authority for this Court. Allen Cnty.

Pub. Library v. Shambaugh & Son, L.P., 2 N.E.3d 132, 134 n.2 (Ind. Ct. App. 2014) (unpublished

decisions from state’s permitting citation to unpublished decisions may be cited to Indiana

courts); Conn. Rules of Appellate Procedure Practice Book 1998 §67.9.
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[id. at 11 119 (“These Defendants took n0 action to inform the Plaintiffs or otherwise

to safeguard them from the dangerous condition”). Each State Defendant “actually

knew or should have known that lead and other hazardous particles have the

potential to cause serious harm t0 the Plaintiffs.” [Id. at 1] 120]. And that “The

Defendants acted with reckless disregard toward the health, safety, and wellbeing

of Plaintiffs and others.” [Id. a’r
11 126].

The State Defendants Stilggest that their conduct is not actionable because it

amounts only to an omission. gut a claim for IIED does not require direct action; it

may be predicated upon the inaction of a party When its inaction results in harms

Where societal norms dictate if} outrageous that action was not taken. See, e.g.

Baldonado v. El Paso NaturaliGas Co., 176 P.3d 277, 282—86 (N.M. 2007)

(firefighters Who witnessed hofrrific deaths of campers following fireball from

rupture of pipeline could pursue IIED claim against owner of natural gas pipeline

for mental anguish because pil'peline owner failed to take steps to insure the safety

of the pipeline, knew the cons%quences of such failure, had been cited for safety

violations, had experienced tvslo prior pipeline explosions, and knew pipeline was

around area used for campinglbut owner never shared any of that information with

plaintiffs). Like Baldonado, tliie State Defendants knew the risks, never shared any

of that information With the Pglaintiffs, and the risks were catastrophic. Atl.

Richfield, 324 F.R.D. at 189 (‘IIt is not hyperbole to say that this case involves

nothing short 0f an environmental catastrophe.”).

In Snyder v. Smith, Disftrict Judge Sarah Evans Barker concluded, “The IIED
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inquiry depends inescapably on‘ ‘cultural norms and values,’ and it is our judgment

that contemporary society has :ome to recognize the profound emotional scars left

by sexual assault and to abhor 1the barbarity of a police officer’s treating a Victim

i

with callousness and derision.” 7 F. Supp. 3d 842, 874 (S.D. Ind. 2014) (citation

omitted». Plaintiffs respectfully submit that the same can be said for a government

standing silent While knowingly exposing its most-vulnerable citizens to toxic

substances When reasonable aliternatives existed. No civilized society would tolerate

such actions. If the mountain q‘f media coverage is any evidence, then there can be

no doubt that the conduct alleged in the Complaint satisfies the classic definition 0f

extreme and outrageofis conduct: that “in Which the recitation of the facts to an

average member 0f the community would arouse his resentment against the actor,

and lead him to exclaim, Outrageous?” Restatement (Second) of Torts § 46, cmt. d.

At the absolute least, it is a close call in which reasonable minds may differ,

appropriate for resolution by the jury at trial.

The State Defendants aJISO challenge the IIED claim as lacking sufficient

allegations of intentionality. Although intentionality is an element of the tort, IIED

does not require actual intent to harm emotionally. Indiana has adopted

Restatement (Second) of Tortsi' § 46, cmt. i (1965) which provides:

Intention and recklessnéss. The rule stated in this Section applies where

the actor desires to inflict severe emotional distress, and also where he

knows that such distre‘ss is certain, or substantially certain, to result

from his conduct. It aplglies also Where he acts recklessly, as that term

is defined in § 500, in déliberate disregard of a high degree of probability

that the emotional distlLess will follow.13

13 Section 500 defines “reckless disregard of safety” as:

39



Bradley v. Hall, 720 N.E.2d 74’17, 752 n.6 (Ind. Ct. App. 1999) (quoting Restatement

(Second) 0f Torts § 46, cmt i); a‘ccord Chivers v. Cent. Noble Cmty. Sch., 423 F. Supp.

2d 835, 857 (N.D. Ind. 2006) (atpplying Indiana law: “[T]he Restatement of Torts
1

explains that the tort can occulfr not only where an actor desires to inflict severe

emotional distress, but also willere he knows that such distress is certain, or

substantially certain, to resultjfrom his conduct.” (citations omitted)); Stuart M.

l

Speiser et a1., 4A The Americaln Law of Torts § 16:14 (2009) (“There is little—if,

i

indeed, any—dissent among the more modern decisions that infliction of ‘reckless’

emotional distress is equally actionable as intentional.”).

The Restatement provides two illustrations of the modest barrier necessary

to meet the intentionality requirement:

15. During A’s absence from her home, B attempts to commit

suicide in A's kitchen} by cutting his throat. B knows that A is

substantially certain to return and find his body, and to suffer emotional

distress. A finds B lyin‘g in her kitchen in a pool of gore, and suffers

severe emotional distress. B is subject t0 liability to A.

16. The same facts as in Illustration 15, except that B does not

know that A is substargltially certain to find him, but does know that

there is a high degree of probability that she Will d0 so. B is subject to

liability to A. 1

The actor’ s conduct ls in reckless disregard of the safety of another if he does an act or

intentionally fails to do an a‘ct which it 1s his duty to the other to d0, knowing or having

reason to know of facts which would lead a reasonable man to realize, not only that his

conduct creates an unreasonable risk 0f physical harm to another, but also that such

risk is substantially greater than that which is necessary to make his conduct

negligent.

l

Restatement (Second) of Torts § 500 (1965). While Section 500’s reference to physical harm may
create confusion, the illustrations to Section 46 (discussed below) make clear that comment i has

no physical harm requirement.

l
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1

1

Restatement (Second) of Torts 1§ 46, illus. 15 & 16.

Moreover, in the contextlof IIED, “[i]ntent is a question 0f fact[.]” Williams v.

Tharp, 889 N.E.2d 870, 879 (Inld. Ct. App. 2008), trans. granted on other grounds,

914 N.E.2d 756 (Ind. 2009);“ see, e.g., Johnson, 971 N.E.2d at 162—63 (“Construing

the designated evidence in favor of D.J., and mindful of Kelly’s denial 0f any

intentional infliction of emotional distress to D.J., we find that there is a genuine

issue of material fact Whether the Appellees’ conduct is s0 outrageous that it

satisfies the reckless element of the tort”); Pilkington, 2018 U.S. Dist. LEXIS

117652, at *21—22 (“Ms. Pilking‘ton has also presented sufficient factual questions

with regard to Mr. Elmer’s inteflt. . . . The question of Whether Mr. Elmer’s
w

numerous instances of inappropriate conduct would foreseeably provoke an

1

emotional disturbance in the mi‘nd of a reasonable person is one to be answered by a

i

1

Plaintiffs’ allegations are ‘certainly sufficient to proceed past the pleadings on

jury, not this Court”).

the issue of intent. Indeed, they are more robust than even those the Indiana Court

of Appeals found sufficient to survive summary judgment in Johnson v. Marion

County Coroner’s Office: i

1

Construing the designatéd evidence in favor of D.J., and mindful of

Kelly’ s denial 0f any intentional infliction of emotional distress t0 D. J.

we find that there is a genuine issue of material fact Whether the

Appellees’ conduct ls so outrageous that it satisfies the reckless element

of the tort. Faced with a difficult situation, Kelly requested advice from

Ballew on how to transfiort Smith’s remains. Although Ballew was

1

14 Cited with approval by Bah v. Mac’s‘ Convenience Stores, LLC, 37 N. E. 3d 539, 550 n. 8 (Ind. Ct.

App. 2015), trans. denied; Resendez v. Prance, No. 3: 16--cv 862 JD, 2018 U. S. Dist. LEXIS 52966,

at *22, 2018 WL 1531788 (N.D. Ind. ‘Mar. 29, 2018); Lipscomb v. Indiana, No. 3: 11- cv-00-481 PPS,

2013 U. S. Dist. LEXIS 57119, at *36, 2013 WL 1729237 (N.D. Ind. Apr. 19, 2013).

I

I
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informed of Smith’s obesity and the fact that Digger Mortuary Services’

employees had, albeit inéorrectly, opined that they were not equipped t0

handle the remains, BalleW did not further investigate what other

resources might be available. Rather, she followed the secretary’s

suggestion t0 call a tow truck. D.J.’s designated evidence reflects that

the Coroner’s Office had other resources at its disposal that could have

been employed to transport Smith’s remains in a more dignified manner.

The Coroner’s Office dragged Smith’s body outside on a mattress,

only covered by a sheet. While an attempt was made t0 shield her

remains from the gathering pedestrians When Winching the mattress

onto the truck’s flatbed, designated evidence shows media footage of

Smith’s remains being moved onto the flat bed and covered by a dirty

carpet. Interviewed Witnesses expressed their indignation and outrage

over the Coroner’s Office treatment of Smith. . . . The Coroner’s Office

conduct may have been reckless, disrespectful, and offensive but

reasonable persons may differ on Whether this conduct reaches the level

of extreme and outrageous necessary to satisfy the tort. Accordingly, as

there is a genuine issue 0f material fact, Appellees were not entitled to

summary judgment on D.J.’s claim for intentional infliction 0f emotional

distress. We reverse the trial court and remand for further proceedings.

971 N.E.2d at 162—63.
I

Here, Plaintiffs allege th?t “[t]he pollution at the Complex and Carrie Gosch

Elementary School, and the fact that residents and students were being exposed to

that pollution on a daily basis, was also well-known to the” State Defendants.

[Complaint 1W 12 & 54]; accordl[id. at 11 112] (“These Defendants each knew that

‘

the soil and air in and around the Complex and Carrie Gosch Elementary School

were contaminated With danger'ous levels of lead, arsenic, and/or other hazardous

substances”). The State Defencflants “actually knew 0r should have known that lead
l

and other hazardous particles hiave the potential to cause serious harm to the

Plaintiffs.” [Id. at 11 120]. Still, the State Defendants took n0 action to warn, reduce,

or eliminate the Plaintiffs’ exposure to the toxic conditions. [Id. at 1W 12 & 54]. “The
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[State] Defendants acted With ?eckless disregard toward the health, safety, and

1

wellbeing of Plaintiffs and othérs.” [Id. at fl 126].

The State Defendants’ ktnowledge of the pollution and the danger it posed to

the Plaintiffs who resided at the locus of the pollution is sufficient to meet the high

degree of probability necessary to satisfy the intentionality element.

Because there are at least questions of fact as to Whether the conduct is

sufficiently extreme and outrageous and whether the State Defendants acted

knowing of a high degree of probability that their actions would harm the Plaintiffs,

the State Defendants should nqt be granted judgment on the IIED claim.

III. Conclusion
‘

For these reasons, the State Defendants’ Motion for Judgment on the

I

Pleadings should be denied.

l
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STATE OF INDIANA ) IN THE LAKE COUNTY SUPERIOR COURT

) SS.

COUNTY OF LAKE P'
'3

am
? FSIT'DING‘AT HAMMOND, INDIANA

HIHUJC mug} u QCIiw'M

CRISTOBAL ALVAREZ,
‘

c.A. SEP 2)4 2018

BY NEXT FRIEND cmsTOBAL
ALVAREZ, et a1.

I C&m‘ mks as.woke lm— '~ (i723
Plaintiffs,

‘

)

w” 45 Wag
-

;

) CAUSE NO.WW
v. )

i

) Special Judge Nanette K. Raduenz

STATE OF INDIANA, INDIANA
J

)

DEPARTMENT OF ENVIRONMENTAL ) /
MANAGEMENT; INDIANA STATE )

DEPARTMENT OF HEALTH; et afl )

)

Defendants. )

DEFENDANTS STATE 0F INDIANA, INDIANA DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT AND INDIANA STATE DEPARTMENT 0F
HEALTH’S REPLY IN SUPPORT 0F ITS MOTION FOR JUDGMENT ON THE

PLEADINGS

Defendants, the State of Indiana, the Indiana Department of Environmental Management

and the Indiana State Department: of Health, (collectively hereinafter “State Defendants”), by

counsel, and pursuant to Indiana Trial Rules 12(C), file their Reply 1n Support of their Motion

I

for Judgment on the Pleadjings.

ARGUMENT

The State Defendants are entitled to judgment on the pleadings as to each claim set forth

in theylaintiffs’ Complairjlt.
,

I. The Plaintiffs’i Claims gare Barred by the Indiana Tort Claims Act and the State

Defendants are Entitle'd t0 Judgment as a Matter of Law.
t

Each of the Plaintiffs’ clair'ns against the State Defendants are precluded by the Indiana

Tort Claims Act, Ind. Code § 34- 13 3 et seq. The Act provides immunity to government entities

I

EXHIBIT

i

'

E
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from liability where the alleged los‘s results from one or more of the factual circumstances set

forth in the Act, I.C. § 34-13-3-3. iThe question of whether a government entity is entitled to

immunity is a question of law for thie court. Voit v. Allen County, 634 N.E.2d 767, 769 (Ind. Ct.

App. 1994). In considering the appjlication of governmental immunity, the issue of whether the

act or omission of a gdvernmenti entity was tortious is immaterial, as immunity assumes

negligence but denies liability. Peavjler v. Board ofComm ’rs, 528 N.E.2d 40, 46 (Ind. 1988).

A. The State Defendants a're Immune from Liability for Any Loss Allegedly

Resulting from thp Performance of a Discretionary Function Pursuant

to Ind. Code § 34-13-3-3(7).

The State Defendants are entitled to judgment as a matter of law for each allegation

raised in the Plaintiffs’ Complaint {Jecause “the government’s failure to warn affected individuals

of a health hazard is plainly a judg‘ment which falls within the governmental immunity granted

for discretionary functions.” Faircfzild Republic C0. v. United States, 712 F. Supp. 711, 716,

1988 U.S. Dist. LEXIS 16487, *111‘ (SD. III. 1988) (citing Cisco v. United States, 768 F.2d 788,

788-89 (7m Cir. 1985)).
l

Pursuant to the Indiana Tor£t Claims Act, the State Defendants are immune from liability

for any loss allegedly resulting frorjn the “performance of a discretionary function.” Ind. Code §

34—13-3-3(7). In determining wljiether the government’s act or omission is considered a

discretionary function, Indiana coujrts employ the “planning/operational” test. Peavler v. Board

0f Comm’rs, 528 N.E.2d 40, 46 (Lind. 1988). Acts and omissions are considered to fall ifito the

“planning category” when they inJIolve “official judgment, discretion, weighing of alternatives,

and public policy choices,” ang decisions weighing “competing priorities,” “budgetary

l

considerations,” and “alldcation of‘scarce resources.” Voit v. Allen County, 684 N.E.2d 767, 769—

770 (Ind. Ct. App. 1994). A government entity is immune fiom liability for any alleged damages



arising from such acts and omissiofis regardless of whether the alleged acts or omissions could

be found negligent. Peavler at 46.

In their Response; the Plaintiffs identify that the question of whether discretionary

l

immunity applies to omissions presents a different question than when a court must address a

\

defendant’s acts. When the court mlust determine whether an act was discretionary in nature, the

court need only look to thé allegedlyr/ tortious act and consider whether the nature of that act was

policy-making or operational. Peavj'ler at 46. However, where an alleged omission is at issue, the

court is presented with a different prioblem. To avail itself of the immunity to which it is entitled,

a defendant who has allegedly committed a tortious omission cannot simply point to the factual

circumstances surrounding a specifiic act, because no such act is a_lleged to have taken place.

Rather, in order to establish immunity, according to the Plaintiffs’ reasoning, such a

defendant would be required to prove that a full-scale discretionary analysis was conducted by

the government anew each day on
g

éontinuous basis, each time resulting in an omission which

allegedly injured the Plaintiffs. Here, the Plaintiffs’ challenge to the application of discretionary

immunity does just that. The Plaintiffs seem to be alleging that the State is not entitled to

discretionary immunity unless the lfacts ultimately show a continuous reweighing and rehashing

of the issue of adequately warninglthe Plaintiffs occurred on a continuous basis over the course

of several decades. Unless it coukii be proven that officials of each of the State Defendants held

a meeting each day between the '1980s and 2016 to reweigh in detail the sufficiency of the

warnings issued to the Plaintiffs, Len under the Plaintiffs reasoning, no immunity will apply.

Under the Plaintiffs’ reasoning, any year, month, or day upon which there was no express

reweighing of the sufficiency of .warnings on the part of the State Defendants would defeat

immunity. Simply put, the comp1i$ation is that omissions, as opposed to acts, are continuous in

\

i

I



nature — and the Plaintiffs ask this court to find that because the alleged omission was

\

continuous, the exercise of discretion entitling the State Defendants to immunity must also have

i

i

Thankfully, courts addressing similar factual circumstances have found such absurd

been continuous.

factual findings are not required fo‘r a finding of discretionary function immunity. Instead, in

factually similar cases involving thd question of a government entity’s duty to warn the public of

hazards, courts have found that a [failure to warn omission, by its very nature, gives rise to

discretionary function immunity.

In Cisco v. United‘States, the court granted a government agency’s motion to dismiss at

the pleadings stage because the goviemment’s decisions on whether and when to warn the public

were a discretionary function entitlga to immunity. Cisco v. United States, 768 F.2d 788, 788-89

(7m Cir. 1985); citing 28 U.S.C. §1 2680(a).1 In Cisco, the members of several hopseholds in

Jefferson County, Missouri, bropght a tort action against the United States and the

Environmental Protection Agency} (EPA) for failing to warn them that a toxic chemical,

tetrachlorodibenzo-para—dioxin, hagli been used as a residential landfill. Id. at 789. The plaintiffs

contended that the United States aLd the EPA were negligent in failing to warn residents “that

dirt contaminated by 2, 3, 7, 8 genachlorodibenzo-para—dioxin had been used as residential

I

landfill, negligent in failing to reqiuire that the contaminated dirt be removed, and negligent in

failing to protect the households frc‘lm exposure to the toxin.” Id. at 789.

The government moved t6 dismiss the plaintiffs’ complaint on the grounds that the

omissions alleged in the complainf fell within the discretionary function immunity provided by

the Federal Tort Claims Act, 28 U.S.C. § 2680(a). Id. at 788. The district court granted the

1 As the Plaintist Response indicates, “[a]uthority interpreting the discretionary function immunity under the

Federal Tort Claims Act xs guiding to interpretation of the Indiana Tort Claims Act. Gibson v. Evansville

Vanderburgh Bldg. Comm’n, 725 N. E.2d 949, 953 (Ind. Ct. App. 2000).
”

(Plaintiff‘s Response at fi1 9).

V
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government’s motion to dismiss, arid the plaintiffs appealed. Id. The United States Court of

Appeals for the Seventh Circuit affirmed the district court’s dismissal of the plaintiffs’

complaint, finding the government’s failure to warn the public of the contaminated residential

soil was an omission immunized from suit as a discretionary function, the same immunity

applicable to the State Defendants in‘ this matter. Id.

In reaching its decision, “(He appellate court considered that none of the statutes or

regulations applicable to the EPA contained a requirement that the EPA “warn property owners

that residential landfalls [sic] have been contaminated by highly toxic wastes [ . . . ].” Id. at 789.

Instead, statutes and regulations applicable to the EPA empowered the EPA to begin civil actions

1

against violators responsible for dumping hazardous wastes, to test and monitor contamination,

'to authorize state and local officials to test and monitor contamination, and to remove hazardous

wastes and provide for remedial action. 1d,, citing 42 U.S.C. § 6902 (1976). The court found the

.

\

legislature “has left to the EPA to ‘decide the manner in which, and the extent to which, it will

protect individuals and their propert‘y from exposure to hazardous wastes.” Id.

\

In Cisco, the court found that when “an agency makes decisions regarding the

\

supervision of private individuals,
‘it

is exercising discretionary regulatory authority of the most

basic kind.” Cisco v. United States}, 768 F.2d 788, 789 (7m Cir. 1985) (citing United States v. S.

\

A. Empresa de Viacao Aerea Rio Grandense (VarigAirlines), 467 U.S. 797, 820 (1984)).

Decisions as to the manner] of enforcing regulations directly affect the feasibility

and practicality of the Government’s regulatory program; such decisions require

the agency to establish priérities for the accomplishment of its policy objectives

by balancing the objectiYes sought to be obtained against such practical

considerations as staffing and funding.... Judicial intervention in such

debisionmaking through private tort suits would require the courts to “second-

guess” the political, social,‘ and economic judgments of an agency exercising its

regulatory functibn. It vg‘ras precisely this sort of judicial intervention in

policymaking that the discrietionary function exception was designed to prevent.

l

l
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Id. ‘

In Cisco, the court held that in “deciding not to warn Cisco about the contaminated

landfill and in deciding ndt to remclJve the contaminated dirt from the landfill, the EPA made

political, social and economic judgments pursuant to its grant of authority.” 1d. at 789-90. The

plaintiffs were not permitted to “C?allenge those judgments under [Federal Tort Claims Act]

because they fall within the discrétionary function exception.” Id. at 790. Such issues are

properly decided at the pleadings sta1ge because the nature of a decision not to provide additional

warning to the Plaintiffs necessarily! implicates political, social, and economic judgments on the

part of government defendants. Id. ‘

l

Likewise, here, the Plaintiffs have not identified any specific requirement, and the

\

Indiana legislature has imposed m? specific requirement, upon the State Defendants to warn

property owners of actual or suspecfied contamination. See Ind. Code § 13-12-3-1 et al; Ind. Code

\

§ 16-19-3-1 et al; 410 IAC 29-4 etial. Neither the Indiana Code nor the Indiana Administrative

Code provide a specific requiremelnt that any of the State Defendants provide warning to the

public. See Ind. Code § 13—12—3-1 ét al; Ind. Code § 16—19-3-1 et al; 410 IAC 29-4 et al. Like

\

the government in Cisco, the Statle Defendants are entitled to judgment in their favor at the

pleadings stage, as the alleged acts? and omissions are protected by discretionary immunity as a

matter of law. 1‘

Additionally, in Hamish
u}

Liberty Farm Equine Reprod. Ctr., LLC, the district court

held discretionary function immunity required dismissal, at the pleadings stage, 0f a third party

plaintiffs’ complaint alleging a failure to warn against the government. Hamish v. Liberty Farm
J

Equine Reprod. Ctr., LLC, 2012 UI.S. Dist. LEXIS 46978, *10-1 1, 2012 VVL 1119762 (N.D. Ind.

1

2012). In Hamish, the owners of several valuable stallions brought suit against a breeding

[

|

i

\
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facility after their horses cohtracted an equine disease called CEM while at the facility. Id. at 2-3.

The breeding facility brought a third party complaint against the United States, alleging the

government was also liablje to the plaintiffs because it had failed to warn horse owners and the

equine industry about the outbreak. Id. at 5. The government moved to dismiss the third party

'

complaint on the grounds of immunity for the exercise of a discretionary function. Id. at 6.

The court granted the goveIanent’s motion to dismiss, finding the United States was

entitled to immunity from the third 1J9arty plaintiffs’ failure to warn claim. Id. at 10—1 1. The court

l

held the alleged omission Vof failing to wam fell within the protection of discretionary function

I

immunity because the decision to! warn or not warn necessarily involves balancing safety

concerns with economic concerns. 1ft at 10, (citing Maas v. United States, 109 F.3d 1198, 1201

(7m Cir. 1997)). The court found:

Finally, in alleging that the 'USDA was negligent in failing to warn of the CEM
outbreak prior to‘ 2008, the Stables reference discretionary conduct. These

allegations suffer from the s] me problems as all of their allegations —— the Stables

don't allege any facts as t9 what the USDA knew at the time of the alleged

outbreak, and whether a decision not to warn was made. Even if they had alleged

such facts, the de’cision oflwhen and how to warn 0f a disease outbreak has

been protected by the disjcretionary function exception. It can be costly t0

issue warnings. So the decision to warn about a certain peril requires

balancing safety concerns with economic concerns, which is plainly a

discretionary function. Seé Maas v. United States, 109 F.3d 1198, 1201 (7th Cir.

1997) (stating that the decision not to warn balances “safety with economic

concerns”); Cisco, 768 F.2c11 at 789 (finding that the EPA's decision not to warn

about a contaminated landfill was a “political, social and economic judgment[]

pursuant to its grant of ‘authority. [The plaintiff] may not challenge those

judgments under the FTCé because they fall within the discretionary function

exception.”). Further, the Stables doesn”t describe how a decision to warn or not

to warn in this context soh'xehow does not involve a choice. A11 in all, this is

behavior that falls under th‘e discretionary function exception, barring suit against

the United States,

Hamish v. Liberty Farm Equine Reprod. Ctr., LLC, 2012 U.S. Dist. LEXIS 46978, * 10-1 1, 2012

WL 1119762 (emphasis added).



The court in Hamish therefore makes clear that the discovery process is not needed

where a claimant seeks to impose liability upon the government for a failure to warn, because the

l

decision to warn or not warn is, by its very nature, a discretionary policy decision as a matter of

law. Id.
I

i

Likewise, in Fairchild Repulblic Co. v. United States, the district court granted a motion

\

to dismiss in favor of defendants, the United States and the United States Air Force, where a

former aircraft mechanic alleged th:e government defendants negligently failed to warn him of

I

dangerous levels of asbestos contahfled in exhaust system tape aésemblies the mechanic worked

with as part of his job duties. Fairc}hild Republic Co. v. United States, 712 F.Supp. 711, 715-16

l

(S.D. Ill. 1988). The court found tillc plaintiffs failure to warn claim “is squarely disposed of

under Cisco, which holds that the g’ovemment’s failure to warn affected individuals of a health

I

hazard is plainly a judgment which falls within the governmental immunity granted for

discretionary functions.” Id. at 7161'l(citing Cisco v. United States, 768 F.2d 788 (7m Cir. 1985)).

Because each of the Plaintiffs” gllegations against the State Defendants are protected by

discretionary function imrmmity, thfe State Defendants are entitled to judgment as a matter of law

as to the entirety of the Pléintiffs’ (Ifomplaint.

B. The State Defendants are immune from Liability for Acts and Omissions of

Anyone Other than the Gévernment Entity or the Government Entity’s Employee

Pursuant to Ind. Code §34I-13-3—3(10).

The State Defendants are fentitled to judgment as a matter of law as to each of the

allegations contained in'the Plaihtiffs’ Complaint, pursuant to Ind. Code § 34-13—3—3(10).

Pursuant to ITCA, a government entity may not be held liable for “[t]he act or omission of

anyone other than the governmenta‘l entity or the governmental entity’s employee.” I.C. § 34—13-

3-3(10). In this case, the Plainti‘ffs’ Complaint alleges the City and Housing Authority were

1‘

J
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l

made aware of ISDH’s and IDEM’s ?flndings in 1985 but did not warn the public. (Compl. 1H} 42

- 45). The Complaint further alleges the City, Housing Authority, and/or Mayor made the

decision to issue a letter warning the; Plaintiffs of alleged contamination in July of 2016. (Compl.

1} 70). Assuming arguendo that thei City, Housing Authority, and/or Mayor had notice of the

State Defendants’ findings and yetideclined to issue a public warning, such decision is not a

failing on the part of the State Defendants and may not be used to hold the State Defendants

l

liable.2
J

Furthermore, the Sfate Defexlldants have no statutory duty to provide any specific type of

warning to the public, and 'no such duty is cited by the Plaintiffs in their Response. Indiana Code

l

provisions applicable to the StateiDefendants do not require the State Defendants to issue

warnings to the public. Seze LC. §
1‘3-12-3 et a1; § 16-19-3 et a1. The provisions of the Indiana

.

Administrative Code do not containlany requirements that the State Defendants issue warnings to

the public about specific public ihealth or environmental issues, including the provisions

addressing the Indiana State DeparItment of Health’s “Reporting, Monitoring, and Preventative

Procedures for Lead Poisoning.” Sele 410 IAC 29.

The Plaintiffs rely‘ on the cJase of Gary Community School Corporation v. Boyd for the

proposition a government entity is’ not entitled to immunity pursuant to Ind. Code § 34-13-3-

3(10) when the government’s alleged failure to act is at issue. 890 N.E.2d 794, 801 (Ind. Ct.

App. 2008). However, the allege<[1 tortious conduct at issue in Boyd is clearly distinguishable

from the present case. In Boyd, the! plaintiffs, a bereaved mother and father, 'brought suit against

the Gary Community School Corgoration after their son, a high school student, was shot and

2
For purposes ofthis Motion for Judgmen‘t: on the Pleadings, the State Defendants have assumed the truth of the

allegations set forth'1n the Plaintiffs’ Complaint, as required by Indiana Rule of Trial Procedure 12(C); Gregwy and
Appel v. Duck, 459 N.E.2d 46, 50 (Ind. Ct. App. 1984). Nothing m this Motion should be construed as a stipulation

to any of the allegations set forth'm the Complaint

J
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killed by another youth on the schooi premises. Id. at 787. The school corporation had hired two

security officers who were both prefent at the school at the time of the shooting. Id. However,

one officer was inside the building rInonitoring students pass through metal detectors. Id. In the

l

minutes before the shooting, the offi:cer who had been stationed outside the building encountered

J

a student who had previously been suspended from school and escorted that student inside the

building to bring him to the other officer. Id. While the officers were dealing with the suspended

student, the shooter was able to entey the building and shoot Boyd. Id.

Boyd’s parents brought Slllit against the school corporation, alleging the school

corporation was negligent in “failing to exercise reasonable care and supervision for the safety of

its students.” Id. at 801. The school corporation argued it was entitled to immunity pursuant to

l

I

Ind. Code §34-13-3-3(10)because t‘he
decedent’s death was the result of the shooter’s acts and

not the school’s omissions. Id. at 890-01. The court found immunity did not apply because the

1

school officer’s act of leaving smd$nts unsupervised was imputed to the school corporation. Id.

at 801.
.1

Here, the Plaintiffs have 11th alleged the State Defendants were charged with a specific

duty, such as the duty to supervise sjmdents alleged in Boyd. Instead, the Plaintiffs argue the State

Defendants should have taken it ufion themselves to provide an additional measure of warning

over and above the warnings that +ad been given by the EPA in 2012 and prior. The Plaintiffs

allegations that the State Defendant‘s failed to warn the Plaintiffs are in essence a criticism of the

warnings that were given, by other defendants and nonparties. If the warnings provided to the

Plaintiffs by other entities were to‘rtuously insufficient, the State Defendants are not liable for

that insufficiency, pursuant to Ind‘: Code §34—13-3—3(10). Furthermore, the State Defendants

may not be held liable for the allpged contamination in the first instance, nor for the alleged

I

l

w
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decisions surrounding the placemeht of the Complex and the School. As to each of the

.A.
I .

\ .' .V‘ .

allegations contained in the Plaintiffis’ Complaint, the State Defendants are entitled to judgment

as a matter of law. l

I

II. The Plaintiffs’ Complaintj Fails to State a Claim for Intentional Infliction of

Emotional Distress and the State Defendants are Entitled to Judgment as a

Matter of Law.
r

As discussed above, each iof the Plaintiffs legal theories asserted against the State

Defendants fails as a matter of law gecause the State Defendants are entitled to immunity for any

allegedly tortious conduct pursuant Jto the Indiana Tort Claims Act. However, even if this Court

were to find in favor of the Plaintiffis on the issue of immunity, the State Defendants are entitled

to judgment as a matter of law or} the Plaintiffs’ claim of intentional infliction of emotional

distress.
[I

The Plaintiffs argue the Statje Defendants are not entitled to judgment as a matter of law

on the Plaintiff’s claim for intentiorILal infliction of emotional distress (IIED) because reasonable

minds may differ on whether the $tate Defendant’s alleged omissions constitute “extreme and

\

outrageous” behavior. Extreme and} outrageous conduct goes above and beyond even that which

\

is criminal. Bradley v. Hall, 720 [N.E2d 747, 753 (Ind. Ct. App. 1999) (citing Restatement

(Second) of Torts, § 46)). For a [defendant’s act or omission to be considered extreme and

outrageous, the conduct must hav? been “so extreme in degree, as to go beyond all possible

bounds of decency, and to be re‘garded as atrocious, and utterly intolerable in a civilized

community.” Branham v. Celadorf’ Trucking Servs., Ina, 744 N.E.2d 514, 523 (Ind_. Ct. App.

l

l

The cases relied upon by tile Plaintiffs to argue against dismissal of their IIED claim at

the pleadings stage were each basjed upon much more egregious acts or omissions than that at

l

I

2001) (citing Bradley at 752—53).

11
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issue here: a coroner transporting thé corpse of an obese woman on a flatbed truck; the owner of

a natural gas pipeline alloWing campers to camp near the pipeline although there had been prior

l

explosions and the owner knew the! campers had no warning whatsoever about the pipeline; a

police ofiicer behaving callously tjo a survivor of sexual assault. Johnson v. Marion Cm'y.

Coroner’s Office, 971 N.E.2d 151 :(Ind. Ct. App. 2012), trans denied; Baldonado v. El Paso

Natural Gas Co., 176 P.3d 277 (NM 2007); Snyder v. Smith, 7 F.Supp.3d 842 (S.D. Ind. 2014).

Here, the Plaintiffs argue the]! State Defendants failed to provide additional notice to them

regarding the alleged contaminatio‘n at the Superfund Site, over and above that which had

already been provided to them by tHe EPA in 2012 and before. The Plaintiffs do not argue, as in

l

the New Mexico case of Baldonacl'lo, that the injured parties lacked any warning at all; they

instead argue the various warnings [given were insufficient. The Plaintiffs also do not allege the

State Defendants were responsiblei for the initial contamination of the Superfund Site, or the

placement of the Complex and Schollol. The Plaintiffs allegations against the State Defendants do

not meet the very high bar requirled to prove the tort of IIED, and the State Defendants are

entitled to judgment as a matter of liaw on that claim.

III.The Plaintiffs’ Claims alj'e Barred by the Statute of Limitations and the State

Defendants are EntitleTl to Judgment as a Matter of Law.

As set forth in detail above;, this Court should find the State Defendants are entitled to

judgment on the pleadings as to ejach of the allegations set forth in the Plaintiffs’ Complaint.

However, even in the event this dourt were to find in favor of the Plaintiffs on the issues of

governmental immunity and intentional infliction of emotional distress, this Court should, at a

f

minimum, find that the 109 individual Plaintiffs identified in the Plaintiffs’ Response as having

1

l

l

l

1

i

m
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reached the age of majority more than two (2) years prior to the filing of this lawsuit, should

have their claims against the State Defendants barred by the statute of limitations.3

Indiana courts hold that a party is entitled to judgment on the pleadings not only where
J

“the allegations in the complaint afre so insufficient that the pleader has stated no claim for

relief,” but also where “the pleader has alleged sufficient facts to state a claim for relief but has

also alleged facts that disclose a bar f0 the suit or claim (such as when the complaint establishes a

statute-of-limitations defense).” Mo‘urning v. Allison Transmission, Inc., 72 N.E.3d 482, 487

(1nd. Ct. App. 2017).
{

The question of when a caus‘e of action accrues is a question of law. Cooper Indus. LLC

v. City ofSouth Bend, 899 N.E.2d i274, 1280 (Ind. 2009). While the Plaintiffs are correct that

establishing a statute of limitations‘ defense is sometimes fact—sensitive, as in run-of-the-mill

governmental tort cases such as Reeld v. City ovaansville, 956 N.E.2d 684 (Ind. Ct. App. 201 1),

trans denied, in this case the facts‘ supporting the State Defendants” Motion are stated in the

Complaint and are part of the publié record, of which this Court may take judicial notice. Davis

v. Ford Motor Co., 747 N.E.2d 114%, 1149 (Ind. Ct. App. 2001). Based upon the allegations in

the Plaintiffs’ Complaint, this Court should find the State Defendants’ affirmative defense

established and dismiss this matter ?s to the over one hundred individual Plaintiffs over the age

of majority for two years prior to tlllle time the present lawsuit was filed on December 4, 2017.

(Plaintiffs’ Response at 12).

The Plaintiffs’ Response correctly points out that Indiana courts use the discovery rule to

address statute of limitations defenses in cases involving alleged exposure to injurious

substances. The discovery rule mandates that the statute of limitations applicable to a plaintiff’s

3 The Plaintiffs’ Response expressly concedes that of the 3 15 individual Plaintiffs, only 206 had not reached the age

of majority within two (2) years prior to the filing ofthis lawsuit. (Plaintiffs’ Response at 12).
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l

l

claim “commences to run from the date the plaintiff knew or should have discovered that she
4

I

l

suffered an injury or impingement, and that it was caused by the product or act of another.”

J

Barnes v. A.H. Robins C0,, 476 N.E.id 84, 87-88 (Ind. 1985). As the Plaintiffs point out, the test

{

for application of the discOvery rul‘b is “when, in the exercise of ordinary diligence, did the

[Plaintiffs] learn of a reasonable prolliability, if not a probability — and not by mere speculation or

I

suspicion — that a causal relationship existed” between the alleged exposure and the claimed

I

injuries. Reed v. City ovaansville, 956 N.E.2d 684, 691 (Ind. Ct. App. 2011) (citing Degussa

\

Corp. v. Mullens, 744 N.E.2d 4017, 411 (Ind. 2001)). When a plaintiff has only a mere

speculation or suspicion that they mjay have been injured by an exposure, the time period for the

l

statute of limitations is not commel‘lced. See id. On the other hand, when a plaintiff knows, or

; i

should know through the exercise 0t? ordinary diligence, that there is a reasonable probability of a

l

causal relationship between an expésure and an injury, the statute of limitations begins to run.

See id.

f

In their Response, the Plainitiffs conflate the discovery of a causal relationship with the

discovery of the severity 6f their a‘lleged injury. However, the tWo are different concepts. The

discovery rule provides that the stgtute of limitations begins to run when a plaintiff knows or

should know that a causal relationjship exists between the alleged tortious act or omission and

the plaintiff’s injury. Id. The plainti‘ff need not discover the severity of the alleged injury in order

for the statute to begin running. aooper Indus. LLC v. City ofSouth Bend, 899 N.E.2d 1274,

1280 (Ind. 2009) (“[fjor an action tjo accrue, it is not necessary that the full extent of the damage

be known or even ascertaifiable, bui only that some éscertainable damage has occurred”)

The Plaintiffs’ Complaint a1:leges as follows:

l

I

Plaintiffs’ Injuries

I

l

“

14
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79. Each Plaintiff was exposed to hazardous levels of lead and/or other toxins

while a resident of the Complex and/or while a student at Carrie Gosch
Elementary School.

l

80. Each Plaintiff has suffered physical, mental, and emotional harm as a direct

and proximate result of his or her exposure to the lead or other chemical

contamination at the Complex and/or at the Canie Gosch Elementary School.

(Compl. 1m 79-80). ‘

1

Pursuant to Indiana law, the ?laintiffs need not have been aware that they had allegedly

been exposed to a particular level of lead exposure prior to December 4, 20 1 5 (two years prior to

the filing of this lawsuit), but rather, whether they had experienced any lead exposure at all. In

short, the State Defendants should be‘ entitled to judgment as a matter of law if, at any point prior

to December 4, 2015, a reasonablé person in the Plaintiffs’ position, acting with ordinary

diligence, should have known there Was a reasonable probability that they had sustained some
\

\

ascertainable injury as a result: of livhllg on a Superfund Site supervised by the EPA.

Furthermore, the test for the discovery rule is not merely whether the Plaintiffs knew or

did not know of a causal relationship} between the alleged presence 0f lead and other toxins and

their claimed injuries. Instead, the State Defendants are entitled to judgment as a matter of law if

the Plaintiffs should have known, thrciugh the exercise of ordinary diligence, of the possibility of

a causal relationship between the alleged toxins, the alleged acts and omissions of the

Defendants, and their claimed injurieé.
w

\

At the very least, that stande is met in this case. The Plaintiffs ask the Court to find that

a reasonable person exercising ordinary diligence would not have been put on notice that a

potential environmental exposure injiury existed when the EPA entered into an administrative

order of consent with USS Lead, de‘signating the entire area as a Superfund Site in need of

environmental remediation in 1993. "Il‘he Plaintiffs further ask this Court to find that a reasonable

person acting with ordinary diligence would not have been put on notice of a potential

‘

1 4
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environmental injury when the EP§ publicly announced a cleanup plan for the USS Lead

Superfimd Site and held a fiublic meéting to discuss the cleanup on July 25, 2012. The Plaintiffs

ask this Court to find that ia reasonable person acting with ordinary diligence would not have

realized a potential envirdnmental iinjury existed even when the EPA printed English and

Spanish announcements of? the July: 25, 2012 public meeting in local newspapers,- posted the

proposed cleanup plan at mic public library, and “mailed to every resident living within two miles

of the Site a copy of the piroposed plan” in July 2012. United States v. Atlantic, Richfield Co.,

2018 U.S. Dist. LEXIS 215:24, *5, 9

I :

WL 798188 (ND. Ind. 201$).

9 Fed. R. Serv. 3d (Callaghan) 1886, 4s ELR 20023, 2018

y

Unlike in the case
;of

Reed
i

Response, the information} available to the Plaintiffs in July of 2012 identified the causal

. City of Evansville relied upon by the Plaintiffs in their

I

i

relationship between the aileged efivironmental injuries and former indfistries in the area. In

Reed, the government Iostiits surnrrljiary judgment motion because the plaintiffs did not know

their property damage was écaused b; the govemment’s conduct. Reed v. City ovaansville, 956

N.E.2d 684, 691-93 (Ind. 1§85). Reasonable people acting with ordinary diligence in possession

of the information available? to the Plaintiffs in July of 2012 should have known of a probability

of “some ascertainable danflage” capsed by environmental contamination at that time. Cooper

Indus. LLC v. City ofSouthE Bend, 89:?9 N.E.2d 1274, 1280 (Ind. 2009). Furthermore, logic tells

us that at any point at which the Pliaintiffs should have been aware of the potential for injury

~

caused by contamination, tliley should also have been aware that they had also not received what
1

they would consider a sufficient warfiing from the State Defendants.

The question of whqther the Plaintiffs knew their alleged exposure to toxic materials was
i

of a particularly “hazardods level” is immaterial. Rather, the State Defendants are entitled to
‘

¥

;

E

l

§

1
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judgment as a matter of law if the Pléintiffs knew or should have known that “some ascertainable

damage” may have occurred as a result of the alleged exposure. Cooper Indus. LLC v. City
oft

South Bend, 899 N.E.2d 1274, 1280 glnd. 2009); Atlantic Richfield Co., at 14 (“it isn’t about how

bad the impact is; it’s about whether there might be an adverse impact at all”). As in the case of

Atlantic Richfield, the Plaintiffs hacil adequate notice of environmental contamination as of at

least July 25, 2012. Id.

i

The Plaintiffs assert that Atlc‘mtic Richfield does not apply to the present matter because

1

the court in that case was considéring a motion to intervene rather than the filing of an
‘

independent civil lawsuit, as here. ‘d. at 2. However, regardless of procedural distinction, the

court in Atlantic Richfield addressed the same considerations at issue in the present case: whether

the plaintiffs had brought their motion timely within two years based upon a consideration of

“the length of time the intervenor 1(qu or should have known of her or his interest in the case,”

among others. Id. at 10 (citing City éfBloomington, Ind. V. Westinghouse Elec. Corp, 824 F.2d

531, 534 (7th Cir. 1987)). The court determined—based upon the same facts at issue here—that

the residents of the Complex knew oir should have known contamination existed at the Site by at

least July 25, 2012. Id. at 14. The caises of Walker v. City ofE. Chicago, 2017 U.S. Dist. LEXIS

160729 (N.D. Ind. 2017) and RolarJz v. Atlantic Richfield C0., 2017 U.S. Dist. LEXIS 117437

(N.D. Ind. 2017), which predate tlile opinion of Atlantic Richfield, relied upon by the State

Defendants, are inapposite.‘

In Walker, the defendants arigued the plaintiffs should have been put on notice 0f their

alleged environmental injuries “based upon a series of sporadic publications from the EPA

dating back to 2006.” Walker at 39. Here, as in Atlantiq Richfield, the Plaintiffs’ Complaint and

the public record make clear that the Plaintiffs were given comprehensive public notice of



l

A

1

environmental contamination at the Site in July, 2012. In Rolan, the court addressed the statute

of limitations in the context of the plaintiffs” Motion to Certify Class. Rolan at 1. In addressing

the statute of limitations, the court ianolan found that the plaintiffs’ claims had not accrued until

the Summer of 2016, when additionjal messages were received from the government indicating

“the contamination of lead and arsenic at West Calumet was greater than previously anticipated,

|

necessitating changes to the goverriment’s response.” Id. at 34 (emphasis added). The court

found “the Plaintiffs only discoverec‘l how and how much the Defendants’ conduct had harmed

them — by incurring costs to investigate the contamination, ‘arranging for alternative temporary
!

housing and relocations,’ and fearing future injuries from greater-than-anticipated levels of

\

exposure” in the Summer of 2016. Id. at 34 (emphasis added).

However, such considerations are not the standard for application 0f the discovery rule

pursuant to Indiana law. Cooper Indus. LLC v. City ofSouth Bend, 899 N.E.2d 1274, 1280 (Ind.

2009) (“[flor an action to accrue, it is not necessary that the full extent of the damage be known

1

or even ascertainable, but only that $ome ascertainable damage has occurred”). As set forth in

Atlantic Richfield, the inquiry facing the court as to whether to allow the plaintiffs to intervene

was not a question of when the plaintiffs became aware of the “precise nature of the impact” of

the contamination, but instead on “how long the applicants knew or should have known that the

litigation could impact their interestsl” Atlantic Richfield at 14.

In this case, the Plaintiffs kr{1ew, or in the exercise of ordinary diligence, should have

known, that a causal relationship ejxisted between the alleged injuries, the Plaintiffs alleged

exposure to lead and other foxins fiofn prior industrial activity, and the alleged failure to warn on

the part of the State Defendants andpthers, at least as far back as July 25, 2012. Therefore, the

filing of the Plaintiffs’ Complaint ar‘ld completion of the Plaintiffs” Notice of Tort Claim were

+

1R



untimely, and this Court should find 1the State Defendants are entitled to judgment as a matter of

law as to each of the Plaintiffs claims. Ind. Code. § 34—13-3-6(a); Indiana Dep’t ofCorrection v.

Hulen, 582 N.E.2d 380, 380-81 (Ind. 1991).

IV.The Plaintiffs’ Claims are Parred by the Doctrine of Res Judicata and the State

Defendants are Entitled .to Judgment as a Matter of Law.

\

In addition, this Court shoul‘d find the Plaintiffs’ claims barred by the doctrine of res

judicata. The case of United States
iv.

Atlantic Richfield Co. detennined as a matter of law the

question of when the residents of‘l the Complex knew or should have known that some

ascertainable injury may have occurfed as a result of contamination at the Site. Atlantic Richfzeld

Co., 2018 U.S. Dist. LEXIS 21524,L5, 99 Fed. R. Serv. 3d (Callaghan) 1886, 48 ELR 20023,

2018 WL 798 1 88. Because the doctrjine of claim preclusion “prevents the repetitious litigation of

disputes that are essentially the samie,” this Court should find the Plaintiffs claims barred as a

matter of law. Citizens Action Coalifion oflnd, Inc. v. Duke Energy Ind, Ina, 15 N.E.3d 1030,

1040 (Ind. Ct. App. 2014) (citing Wright v. State, 881 N.E.2d 1018, 1021 (Ind. Ct. App. 2008)).

Res judicata applies to bar “jsubsequent litigation of a fact or issue that was necessarily

adjudicated in a former lawsuit.” Geico Ins. C0. v. Graham, 14 N.E.3d 854, 858-859 (Ind. Ct.

App. 2014). The Plaintiffs’ Responjse admits “timeliness was litigated” in the case of Atlantic

Richfield. (Plaintiffs’ Response at 2%). In this case? the issues presented to the Court with respect

to the State Defendants statute of limitations argument are “essentially the same” as the

circumstances addressed by the coutlt in Atlantic Richfield. Contrary to the Plaintiffs’ Response,

the Court in Atlantic Richfield addreslised not only the narrow “interest in the EPA cleaning up the

property,” (Plaintiffs’ Response at 24), but when the Plaintiffs should have known of the

potential for contamination. See id. at 192. The State Defendants are entitled to judgment as a

matter of law as to the Plaintiffs’ claims.

19



The Plaintiffs reliance on a lpatemity action, Marsh v. Rodgers (In re Rodgers), 659

N.E.2d 171, 172-74 (Ind. Ct. App. 1995), in support of their argument for a lack of privity is

inapposite. In Marsh, the court fouéd the plaintiff could not have controlled the prior action

because he was two months old at the time. Id. at 173. Furthermore, the plaintiffs interests in

establishing paternity between himself and his father were not the same as the mother’s interest

l

in applying for government benefits in the prior suit, nor were they the same as the state’s

interest in limiting its expenditures o‘n government benefits in the prior suit. Id. Here, in contrast,

the Plaintiffs’ interests associated wiith lead and other contaminants at the Superfund Site match

the interests of the intervenors in Atléntic Richfield. The Plaintiffs’ Response Offers no argument

that the Plaintiffs could not (or did hot) join in the Atlantic Richfield lawsuit. Parties in privity

with the Plaintiffs had a full and faif opportunity to litigate the issue of the stafite of limitations

in a former suit and this Court should find the Plaintiffs’ Complaint barred by issue preclusion.

1 CONCLUSION

For each of the foregoing realSons, this Court should grant the State Defendant’s Motion

for Judgment on the Pleadings and find that the Plaintiffs’ Complaint fails to state a claim upon

which relief may be granted.

Respectfully submitted,

KIGHTLINGER & GRAY, LLP

'By; mJW
. Ginny L. Peterson, Atty. 1.1). No. 20305-41

Samantha J. Mihail, Atty. I.D. No. 328 1 3-83

Attorneyfor Defendants, Indiana Department 0f
Environmental Management, Indiana State

Department ofHealth and State ofIndz'ana
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stamped as of the date of mailing, quptember 24, 2018.

Thank you in advance for your cooperation in this regard. Please feel free to contact us

should you have any questions or concerns.

'

Very truly yours,
‘ i

.

KIGHTLINGER
$115K

LLP

”a REQEEV
Ea

7
3

. 3E?
‘zfi 1w

z

Ginny L. Peterson

Enclosures
‘

GLP/alc

cc: All Counsel of Record (w/encl.)

i

l 80236\4827482-1

KIGHTLINGER & GRAY, LLP
.

INDIANAPOLIS, IN EVANsvxLLE, IN Lo UlsvxLLa KY MERRILLVILLE 1N NEw ALBANY, 1N - www.K-G LAw.coM

\

1



STAJE 0F INDIANA ) ‘

. ; ) SS:

COUNTY 0F LAKE
; )

v

[1] DESHEENA ADAMS, individually,an
'

and next friend of

[2] Calm,

[3] C.B.2,,

[4] C.H. and

[5] C.A.

[6] ROBERTO CABELLO, JR.,

[7] MARK COLE,
'

i

V

t

¥

b

[8] RHONDA COLLIER, indivia ually,

and next friend of

[9] J.J.,

[10] ARCELIA CRUZ,

l

I

CAUSE NO

ammfignemer 5

and as mother

[1 1] ANGELINA GUTEIRREZ ]DE CRUZ,-
[12] LETICIA M. DE LUNA, individually, and as

mother and next friend of

[13] S.C.,

[14] I.L.,

[15] I. 0., and

[16] C.D.,

[17] DONETTA DILLON, individualbjh and as mother
and next friend of

‘

[18] A.D. l,
i

[19] A.D.2,
E

[20] A.J.,
'

[21] D.S. 1,

'[22] D.S.2,

[23] D.S.3, and

[24] D.S. 4,

[25] LIDUVINA ESPINOSA,

2

[26] ANGELA ESPINOZA, individually, arid as

mother and next friend of

[27] A.E.1,

[28] R.E., l

'[29] N.C.,

[30] A.C., and

[3 1] K.C,
'

g

[32] MARIBEL GAMEZ, individually},

and next friend of
t

I

[33] A.G. 1 and z

‘

I

BQAWHG
b

a

[35] MICHELLE GARCIA, individual

mother and next friend of
‘

K

1

l

§

‘

|

f

t

and as mother

1y, and as

EXHIBIT

_F'__

‘ INITHE LAKE CIRCUIT/SUPERIOR COURT
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[36] E.C.,

[37] G.G.,

[3 8] M.G.,

[39] A. G.2, and

[40] J.G.

[41] STEPHANIE GRIFFIN,
[42] RONNITA HALL,
[43] KENDRA MABRY, individx

and next fiiend of
‘

[44] K.W.1,

[45] M.C.1,

[46] M.C.2,

[47] J.W.1, and

[48] J.W.2,

[49] AFRICA MCKINNEY, indi

mother and next friend of

[50] J.A.,

[51] J.M., and

[52] D.W.,

1 ally, and as mother

l

viduafly, and as

I

[53] VANESSA MCKINZEY, individually, and as

mother and next friend of

[54] A.W. and

[55] D.M.,

[56] WILLIE MOORE,
_

[57] MINERVA RAMIREZ, indi‘

mother and next friend of

[58] D.R. 1,

[59] C.R., and

[60] M.R.,

[61] ANGELENE RIVERA, indi\

mother and next friend of

[62] D.R.2,

[63] A.R. 1, and

[64] A.R.2,

[65] JOSE BLAS CRUZ ROQUE,
father and next friend of

MQLWCC
[67] DENNIS RUFFINS, individu

and next friend of

[68] I.W. and
g

[69] L.W.,
j

[70] DESHUN SANDERS,
,

[71] ANGELA THORNTON, ind

mother and next friend ofl ,

[72] J.P.,

&

l

l

I

ziduallly, and as

|

i

vidually, and as

I

l

individually, and as

ally, l'and as father

i

I

[vidu:a11y, 'and as

5
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[73] MAXINE TUCKER, individually, and a‘s mother

and next friend of

[74] A.E.2,

[75] 0.G.1,

[76] O.G.2, and
g

[77] L.G.,
!

[78] VALERIE MALLETTE,
i

[79] BREANNA WASHINGTON, indifddually, and- as

mother and next friend of i.

[80] C.w. and !

[8 1] K.W.2, !

[82] LASHARDAY WHITE, indi‘vidualgly, and as

mother and next friend of ‘

[83] A.M. and

[84] J.D.,

Plaintiffs,
i

I

v.
g

i

I

[1] CITY 0F EAST CHICAGO,
[2] EAST CHICAGO HOUSING AUTHORITY,
[3] SCHOOL CITY 0F EAST CHICALGO
[4] EAST CHICAGO DEPARTMENT, 0F PUBLIC
AND ENVIRONMENTAL HEALTH,;

‘

[5] INDIANA DEPARTMENT oIF
i

ENVIRONMENTAL MANAGEMENT,
[6] INDIANA STATE DEPARTMENT 0F
HEALTH, and

[7] STATE 0F INDIANA,

Defendants.
l

AMENDED COM?LAIENT FOR DAMAGES AND OTHER
RELIEF AND REQUEST FOR TRIAL BY JURY

l

The Plaintiffs, DESHEENA ’ADAEMS, 5nd C.B.1, C.B.2, C.H. and C.A. by DESPEENA

ADAMS as their mother and nex} friegnd, ROBERTO CABELLO, 1.111., MARK COLE,

RHONDA COLLIER, and J.J. b; RHbNDA COLLIER as his/her mother and next fiiend,

ARCELIA CRUZ, ANGELINA GUTEIiRREZ DE CRUZ, LETICIA M. DE LUNA, and S.C.,

I

.

I.L., 1.0., and C.D. by LETICIA M. DE LUNA as their mother and next friend, DONETTA

3



DILLON, and A.D.1, A.D.2, A.J.‘, D.S.‘l, D.?.Z, D.S.3, and D.S.4 by DONETTA DILLON as

|

their mother and next friend, LIDU VINA ESPIINOSA, ANGELA ESPINOZA, and A.E.l, R.E.,

N.C., A.C., and K.C. b)? ANGELA ESPINOZA as their mother and next friend, MARIBEL
j

_
.

GAMEZ, and A.G.1 add A.H.G by MARIBEL GAMEZ as their mother and next friend,

r

MICHELLE GARCIAJand E.C., G.G
, M.G., A.G.2, and J.G. by MICHELLE GARCIA as

their mother and next friefid, STEPHANIE GRIFFIN, RONNITA HALL, KENDRA MABRY,
l

!

.

and K.W.1, M.C.1, M.CV.2, J.W.1, and J.W.2 by KENDRA MABRY as their mother and next

friend, AFRICA MCKINNEY, and JAE“, J.M., and D.W. by AFRICA MCKINNEY as their

{

.

mother and next friend, VANESSA MCKINZEY, and A.W. and D.M. by VANESSA

MCKINZEY as their mother and next fiilend, WILLIE MOORE, MINERVA RAMIREZ, and

D.R.1, C.R., and M.R. by MINERVA RIAMIREZ as their mother and next fiiend, ANGELENE

RIVERA, and D.R. 2, A:.R.1, anj A.R.§2 by_ANGELENE RIVERA as their mother and next

friend, JOSE BLAS CREUZ ROQUE, aind L.C.C. by JbSE BLAS CRUZ ROQUE as his/her

father and next friend, DENNIS RUFFINS, and I.W. and L.W. by DENNIS RUFFINS as their

father and next friend, DESHUN SANDERS, ANGELA THORNTON, and J.P. by ANGELA
‘

2
l

THORNTON'as his/her mother and next friend, MAXINE TUCKER, and A.E.2, 0.G.l, O.G.2,
|

and L.G. by MAXINE "1:"UCKER as th!eir mother and next friend, VALERIE MALLETTE,

BREANNA WASHINGTON, and CNIV. and K.W.2 by BREANNA WASHINGTON as their

mother and next mend, :and' LASHARIEMY WHITE, and A.M. and J.D. by LASHARDAY

I

WHITE as their mother and next friend, and complain of the Defendants, CITY 0F. EAST

CHICAGO (the “City”), EAST CHICAEGO HOUSING AUTHORITY (“EHCA”), SCHOOL

CITY 0F EAST CHICAGO (“S,CEC’l), EAST CHICAGO DEPARTMENT 0F PUBLIC
l

AND ENVIRONMENTAL HEALTH (“ECDPEH”), INDIANA. DEPARTMENT OF

4



ENVIRONMENTAL MANAGEMENT (“IIbEM”), INDIANA STATE DEPARTMENT 0F
\

HEALTH (“ISDH”) and STATE ¢F INDIANA. Pleading hypothetically and in the alternative,

the Plaintiffs allege as follows:

INTRODUCTION

1. The Plaintiffs bring :claimls against the Defendants under Indiana law in order to

recover monetary damages and othe‘r reliéf, in Order to help redress losses they suffered as a result

of the Defendants’ tortious actions ?nd/oréomissions.

2. The Defendants allowed' theé Plaintiffs to reside on land they knew was

contaminated with dangerously higl‘l levelgs of tbxic substances, including lead and arsenic, and: a)

failed to warn the Plaintiffs of the danger]; b) actively concealed the danger from the Plaintiffs; c)

allowed their agents and others to conceai the danger from the Plaintiffs; and/or d) assisted others

in concealing the danger from the Plaintififs.

i

3. For much of the twentieth centu:ry, industries operated near the intersection of 15 1
5‘

Street and Kennedy Avenue in East Chica‘go, Iridiana (the “Site Center”), and northwest of the Site

I;

Center; over the course of decades, {these industries released toxic pollutants into the environment
l

n
. .

4. These pollutants remain in the efnvironment at dangerously high levels — in the soil

including lead and arsenic.

and groundwater in particular —— thrdugh the present day.

5. The Plaintiffs neithel“ knevél nor had reason to know of the dangerous substances in
l

and around their homes, yards, school arid neighborhood, or the risks these substances posed to

'

l

contamination and attendant physical risk!s.

their health.

6. The Plaintiffs and, as applicajble, their parents were unaware of the chemical



l i

'

7. The toxic contamination, and tille fact that residents and students who lived and

l

attended school near the Site Center were' being exposed to that contamination on a daily basis,

was also well-known to the Defendants. Despit'e their knowledge, Defendants consistently failed

,
l

to warn Plaintiffs and/or failed to take other steps to reduce or eliminate the Plaintiffs’ exposure
l

1

.

}

i

8. Plaintiffs seek damages fér the physical and emotional harms caused by their

!

exposure to lead, arsenic and other toxic cbntaminants, and for the financial and emotional hanns

to these thic conditions.

caused by and for the financial and ejmotiohal harms caused by the intrusion of these contaminants

onto their property, or into their horines anjd yards, all of which was a direct and proximate result'

of Defendants' failure to warn of the toxic contamination, Defendants' facilitating and allowing

Plaintiffs to live and attend school on lands that is essentially a toxic waste dump, and Defendants‘

concealment 0f the contamination and theirisk it poses to Plaintiffs.

THE PARTIES
.

r

9_. At all relevant times, each :I’Iainfiff was a resident of Lake County, Indiana.

10. At all relevant times, with? the fexception of four Plaintiffs,‘ each Plaintiff was a

resident ofthe public housing developmerit in East Chicago, Indiana, known as the West Calumet

Housing Complex.

-

_

11. Many of the Plaintiffs attexéded Carrie Gosch Elementary School.

12. At all relevant times, each flaintiffwas exposed to lead, arsenic, and/or other toxic

substances.

j

i

f

1
Plaintiffs MINERVA RAMIREZ, D.R.1, 3R. aq'd M.R. were and are residents of a private, single family home

located in what would become known as “Zone l”; ofthg Superfimd Site. See below.

I

.
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l

13. The City is a munibipal corpo'ration organized under the laws of the State of

Indiana.

14. ECHA is a municiiml cqrporétion, pursuant to Indiana Code § 36-7—18—14,

organized under the laws of the Stat‘e of In'diana.

1

.
.

15. SCEC is a municipal ‘corpoi‘ation, pursuant to Indiana Code § 36-1 -2-1 0, organized

under the laws of the State of Indiana.

\

w

;’

16. ECDPEH is a municipalporporation, pursuant to Indiana Code§ 36—1-2-10,

organized under the laws of the State of Indiana.

17. IDEM is a state agenéy organized under the laws of the State of Indiana.

18. ISDH a state agency organized under the laws of the State of Indiana.

19. The STATE OF INDIANAIlis one ofthe fifty states that comprise the United States

of America.

GENERAL ALLEGATIONsiE

L

'

.
-

20. In about 1973, the Citly and :the ECHA opened a public housing development called

the West Calumet Housing Complex (the E“C011E1plex”) on the Site, northwest of the Site Center,

south of Carrie Gosch School.
.

‘

f

21. As early as 1980, thp Defendants knew or should have known that a serious

environmental problem, and an unreasonably dangerous condition or conditions, existed on the

‘ i

land surrounding the Intersection ~ land onl which the Complex, numerous private residences, and
l

I

the Carrie Gosch Schoolz stood.
1

i

E

2 Carrie Gosch School was established m the 1950’ s. A new facility ofthe same name was built to replace the old
one in the 1990’ s, which was dedicated'm 1999 and open_ed for the 2001 school year.

7
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I

I

I

22. In 1980, one of tqe pollJtersireceived “interim status” under the Resource

.

v I

'

Conservation and Recovery Act (“IRCRA ’) — identifying it as a hazardous waste management

facility.

f

I

23. In 1985, ISDH founél lead liarticulates downwind of one of the polluters and finds

the polluter to be in violation of Indjiana laiw.

24. In 1985, United Stétes Representative Pete Visclosky asked the United States
\

Environmental Protection Agency (“‘EPA”) to designate the area surrounding the Site Center to be
\

E

a “Superfund” site under the Co‘rnprehénsivé Environmental Response, Compensation, and

J

x

Liability Act of 1980 (“CERCLA”)E Visclosky did so because ISDH had found lead contamination
I

4

in the area surrounding the Site Cehter.
E

I

25. In 1992, an area near the §Site Center was proposed for the Superfund National

Priorities List (“NPL”), meaning tHat the agrea warranted remedial action.

26. In 1997, ISDH officials vilsited the area near the Site Center and noted that an

elementary school (Carrie Gosch) lwas
thein being built on or near land once occupied by one of

i

the polluters, and that residents off the Clomplex were growing gardens3 on or near land once

J

:

occupied by another one of the polluters.

I

27. In July, 1997, IDEM found; lead levels as high as 1,400 ppm in surface soil on the

Carrie Gosch property, which is mime tharll double the maximum acceptable level.
.

I

I

1

.'

I

\

3
Plaintiff Willie Moore resided at the Colmplex fibm the 1970’s until she was displaced in late 2016 or early 2017.

During that time she maintained a vegetable gardel'n outside her door at the Complex in the summers. Even though

ISDH had identified and expressed concém over r'esidents’ gardens at the Complex as early as 1997, no one ever

told Moore that there was any danger until just afler July 25, 2016, when she became aware of a letter from East

Chicago mayor Anthony Copeland advising her axlld the other tenants of the Complex to relocate because it was

“highly contaminated with lead and arseinic [a kno'lwn carcinogen)”

8



28. In August, 1997, IDEM noted in an internal memorandum that concerns had been
l

I

raised about the fact that Carrie Gosch eleme! tary school was being built on land that was

l

contaminated with lead.
[

29. SCEC knew or should havei knoWn that Carrie Gosch School had been built on a

toxic waste dump, and that students: who afiended that school were being exposed to highly toxic

l

.

and chemicals including lead and arsenic, dknown carcinogen.

30. Despite that knowledge, SC:EC failed to wam the Plaintiffs and their parents of the

dangers of attending an elerfientaryl‘school pn land that was contaminated with toxic chemicals.

31. The toxic pollutantsl exist in dangerously high levels in the soil and groundwater
\

within about a half—mile radius of yhe Sitei Center (the “Superfund Site” or the “Site”), and may
l

exist at higher than normal levels V&ithin atiout a mile radius of the Site Center.

\

i

Carrie Gosch elementary school (bLllilt on the Site, northwest of the Site Center) to close its doors
l

less than twenty years after its dedication dn August 29, 1999.
'

l

32. The toxic pollutants remain in thé environment at levels high enough to require the

l
.

.

33. In May, 1998, ISDPJI prepafed a report indicating that over 30 percent of children

residing at or near the Complex, who had Been tested in the study, had unacceptably high (greater

1

.

than 10 mg/dL) levels of lead it} their blood. The report indicated that lead exposure had

consistently occurred in the area ne‘ar the 90mplex, but noted that soil samples had not been taken

near the homes of the children wit‘h elevafed levels of lead, and that the status of remediation of

\ l

the land on which Carrie Gosch school stoiod was unclear. The report recommended, among other
<

things, that the area near Carrie G¢sch School be remediated to prevent future exposure and that

the soil near the affected children’s} homesibe tested.

l

l

l

I

1



l

l

J

~l

J

34. In 2003, more than Illalf of 33 soil samples taken from residential yards near the

Complex and the Site Center contaiAed an unacceptably high (greater than 400 ppm) level of lead.
I

.

35. In 2004, the Site waereferreld to tihe BPA’s Superfund program under CERCLA.

36. In 2006, fourteen resideritial 'properties at the Site were tested for lead
l

4

contamination; twelve'were revealejd to héve lead contamination in excess of 1,200 ppm — far

higher than the 400 ppm standard.

37. In 2007, IDEM was ‘involveld in testing for contamination related to the transition

of the Site to the Superfund progranla underiCBR'ECLA.

|

38. In 2008, IDEM was ivaolvecfi in proposing that portions of the Site be placed on the
g

:

NPL, fifteen years after it was first ‘proposeéd.

1

I

39. In 2008, contaminated soil \lrvas rémoved from 13 residential properties at the Site

on an emergency basis. J

L

I

4o. In 2009, the Site is (Ifficiauy; placfied on the NFL.

41. In 2009 and 2010, h'igh levéls of lead and arsenic are detected in residential yards

on the Site; the highest levels of lea‘Id and arsenic are detected within the Complex.

42. In 201 1, contaminat‘Ied soil ullas re:moved from more residential properties at the Site

on an emergency basis. I

I

-

43. PlaintiffMINERVA‘ RAMII:{E2 now believes that the activity she observed around
|

her home on the 4900 block of Gr_!asselli in:
East' Chicago it was part of the 201 14 emergency soil

|

removal. MINERVA RAMIREZ ,Jobserved: City. workers and City vehicles at locations where she

sometimes saw other workers weanling whaéc she describes as “space suits” — likely “hazmat suits.”

'

l

4 MINERVA RAMIREZ has lived in the Ilsame resiQence for decades, and is not certain that what she witnessed

occurred in 201 1, but she currently believes that to be the case.

10
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i

w

l

'

i

l

I

.
‘

I . .

On at least several occasmns, MINIIERVA RAMIREZ asked C1ty workers what they were domg

and if everything were “O.K.” The Cility workers replied that there was nothing to worry about and

that she should not bother herself abzout it. At no time during the interactions described above did

the City workers inform MINERVAIL RAMIREZ that they were testing for or remediating lead or

any other contaminants or that any]! dangler might exist. At the time, MINERVA RAMIREZ

assumed that the activity was associ‘ated with repairs to a natural gas main.

44. A significant time after thegevents described in the preceding paragraph, the EPA

and, upon information and belief}: officiéls from IDEM and the City, contacted MINERVA

RAMIREZ and suggested that the sJoil in bier yard should be removed and remediated. It was only

then that MINERVA RAMIREZ rejalized évhat Fhe workers she had seen previously were doing.

45. In 201 4 the polluters: reached a Sfcttlement agreement with the United States and/or

1

the EPA under which they contriguted $316 million to the superfund trust, and under which an

“operating unit” (an area in which remediation Activity will take place) on the Site was identified

and was divided into three zones. 'Jl‘he Complex: and Carrie Gosch School were located in Zone 1.

Zones 2 and 3 consist primarily of‘private, residzential homes.

46. On July 25, 2016, gast Chiéago fiayor Anthony Copeland abruptly sent a letter to

the residents of the Complex, ,ac‘lvising ithem to relocate because the Complex was “highly

contaminated with lead and arsenig.”
I

47. The City ‘claimed ii sent thg lett'er and took the action described above because it

\

I

S

had only just recently learned of th18 danng itself. The City’s claims are simply false. As set forth

(

§

above: in 1985, United States Representative Pete Visclosky called for the Site to be referred to

l

the Superfund program; in 1997, (Pfficials ’fiom JDEM and ISDH mused that, perhaps it was not a

good idea to build an elementary' school on what amounts to a toxic waste dump, and informed

l ;

I

,‘

1

11



i

J

SCEC of their concern; MINVERVIIA RAMIREZ and others observed City and ECHA personnel

|

working in concert with EPA and IDEM persionnel on testing for and remediation of toxic

1

contamination.
l

48. Plaintiff KENDRA hi/IABRY} a former resident of the Complex, observed workers

digging holes in yards at the Compléx. Amc'mg the workers were ECHA personnel, City workers,

1

and City vehicles (for example, oh at leagt one occasion, KENDRA MABRY observed City
\

workers and City vehicles performing traffic control when other trucks and apparatus were
\

blocking the road). On at least sevqral occasions, KENDRA MABRY asked these workers what
l

!

they were doing. Just as they had djone with MINERVA RAMIREZ, the workers told KENDRA

MABRY there was nothing t0 worrjy aboutlr. On!e worker even told her flippantly that they were

“digging for dead bodies.” At no tir‘ne prior‘! to Mayor Copeland’s July 25, 2016 letter did anyone

I

fl

inform KENDRA MABRY that thfre was, or could potentially be, any danger related to toxic

i

.

contamination of the Site.
‘

,

49. Similarly, Plaintiff DENNIS RUFFINS observed ECHA workers spreading wood

chips on areas in the Complex wherie exposéd soil existed. DENNIS RUFFINS inquired as to what

l

the workers were doing and was told simply that the wood chips were part of a landscaping and

I

.

beautification proj ect. DENNIS RUFFINS llater learned that the wood chips were intended to keep
‘

.

the contaminated soil from blowix‘lg in tHe air and being breathed and ingested by Complex
1 I

'

I

I

residents. At no time prior to MayoF Copel'and’s July 25, 2016 letter did anyone infonn DENNIS

RUFFINS that there was, or could potentially be, any danger related to toxic contamination at the

Site. Other residents echoed DENljhs RUEFINS experience.



i

I

F

i

50. Upon information ana belief, the Workers spreading the wood chips were directed

by City personnel and/or. ECHA pexrsonnel to faisely tell residents like DENNIS RUFFINS that

I

the wood chips were just part of a b%autifica|tion project.

5 1. With the exception of} the Plaintiffs, MINERVA RAMIREZ, D.R. 1, C.R. and M.R.

(the “Ramirez Plaintiffs”), the Plainl'tiffs are fall former residents of the Complex.

52. The Ramirez Plémtiffs were and are residents' of a private, single family home in

1

Zone 3 of the Superfund Site, within Lake County, Indiana.

53. In 201 6 a significantbercentage, if not a maj ority, of Plaintiffs had recently moved

to the Complex from various locations in Illinois — the result of a shortage of affordable housing

I

.

choices in Illinois and elsewhere. S‘uch persons had no personal knowledge of the Site’s history,

and were never warned of the dangér presented by the “highly contaminated” environment at the

J

Site. Even those like Plaintiff WILIIJIE MOORE, who had lived at the Complex for three decades

!

and had planted a vegetable gardenlthere each summer, was never warned of the danger until she

learned of Mayor Copeland’s July J25, 201:8 letter. If thirty-year resident WILLIE MOORE did

not know of the danger, relatively lrecentf transplants, like KENDRA MABRY and DENNIS

RUFFINS, had no chance to find ofit before: Mayor Copeland sent his letter.

54. In the face 0f all th‘at is recfounted above, the City and ECHA were still signing

leases and moving families into the‘ Comple!x as late as September, 2016.

55. A has been widely‘lreporteci after Mayor Copeland sent his July 25th letter and

created a media maelstrom, each of; the Site’s residents was exposed to dangerously high levels of

toxic substances that were present iln the soigl, groundwater and air in and around the Site including

lead and arsenic, a known carcinogen.
i

J

56. A significant numb? of the Plaintiffs attended Carrie Gosch Elementary School.

' 13
I

J

J

J



57. Like the Complex ard residential areas Zones 2 and 3 of the Superfund Site, the

land upon which Carrie Gosch School was btfilt was heavily contaminated with lead, arsenic,

and/or other highly toxic substances due to the fact that the school was built on land that had been

used for lead manufacturing (the Coxfnplek ?nd Carrie Gosch School are in Zone 1 ofthe Superfund

Site).

|

1

i

58. The Complex was op‘eratedby the City through its agency, ECHA.
\

\

59. The City and ECHAli knew;or should have known that the soil in and around the

Site was toxic, and that living at the Complex, and in Zones 2 and 3, exposed residents to serious

and permanent health risks.

60. The City and ECHAI failed to disclose the pollution and resulting profound health

l

1

61. As recounted above,; prior tilo Mayor Copeland’s July 25, 2018 letter, the City and

risks to the Plaintiffs.

ECHA actively concealed the polluition and health risks from the Plaintiffs.

I

62. In the late 1960's, iauthorities in East Chicago, Indiana, began the process of

developing a large-scale public hou‘
1

sing cdmplex, which would become the Complex.

63. In 1966, while englaged in a search for land for the Complex, then—Executive
‘

1

Director of the Housing Authoritjy, Benjamin Lesniak, as reported by the Chicago Tribune,

remarked that there “was little available land except in areas which are surrounded by industries

|

:

and undesirable residential areas.”

i

.

64. With unpolluted lanl‘d at a premium, the City and ECHA concluded that they could

’

l

either expend resources to “tear d‘own elxisting deteriorating structures and replace them with

public housing units” and locate the Comfilex in an area suitable to residential housing or, as they

I

.

+

J!
i
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l

ultimately chose to do, build the structuré on a vacant area surrounded by industries that were

undesirable residential areas.

65. The City and ECHA chose land? that had recently been vacated by the Anaconda

Lead Products Company ("Anacond‘a"), which manufactured white lead and zinc oxide fiom 1938

to 1965.

}

.

66. The land was also surrounded by the U.S. Smelter and Lead Refinery, Inc. ("USS
‘

.

Lead"), which operated a primary leiad smélter from 1920 through 1973.

67. In 1973, USS Lead; continued its lead operations, but converted to secondary

smelting, recovering lead fiom scrafa metal and old automobile batteries.

68. USS Lead finally cegsed its; lead operations in the area in about December 1985.

l

69. Also nearby the Complex} and sufficiently close to continue to contaminate the

i

Complex, are two lead facilities op‘eratedby Hammond Lead Products, LLC, Hammond Group,

1m, Halstab, LLC, and Halox, LL95.

70. Further, near the Cpfimplexl, and sufficiently close to continue to contaminate the

I

I '

Complex and surrounding areas villithin ghe Superfund Site, were other industries including a

chemical plant that had manufactur‘ed the jinsecticide lead arsenate.

71. Put simply, the site on which the Complex was constructed was surrounded and

inundated by lead manufacturing aflad the ?roduction of other toxic substances.

72. As a result of the mianufaciturinig the soil and environment in and around the area

where the Complex was construcfted wés saturated with toxic substances, including lead and

arsenic, which are extremely hazarIdous to; human health and wellbeing.

73. As a July 6, 2016 flyer sen:t by the United States Environmental Protection Agency

I

("EPA") to Complex residents explained? “High levels 0f lead have been found in yards in the

I

!
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{

l

West Calumet Housing Complex in! East Chicago. Exposure to high levels of lead can cause a

l

range of health effects, from behavibral problem's and learning disabilities to seizures and death.

Children 6 years old and younger are most at-risk because their bodies are growing quickly, and

I

the effects of the lead can cause prolglems.”
I

j

r

74. Soil testing data available onl‘the EPA‘s website also shows lead and arsenic levels

x'

in and around the Complex that is Inlany tim'es greater than levels considered hazardous.

75. In late 1969, the devjelopers 6f the Complex had initially decided to take an option

\

on 15 acres of land then—owned by 3.16 Sinclair Refinery on Columbus Drive, just west of Roosevelt

High School.
§

f

l
:

76. But then-Mayor of East Chicago, John B. Nicosia, reportedly became upset at the

developer's decision and instead akanged for the Complex to be located on the old Anaconda

property.
|

77. The City and Housing Authqfrity decided to move forward with construction of the

Complex on the inexpensive and lejss politiéally troublesome spot, despite their knowledge of the

i i

lead and other contamination.
l

78. In 1970, the constrdction cohtracts were signed and construction on the Complex

l

began.
l

i

79. Construction was Aompleteczi in br about 1973, and residents moved in shortly

!

l

thereafter.
l

\

80. For the next forty plus years, the City and ECHA operated the Complex without

J

.

taking any measures to remediate tjhe hazarfiious substances in the soil and air at the Complex or to

otherwise protect the residents.
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l

J

J

J

I



i

1

;

1

81. Further, the City andiECHA, despite knowing of the dangerous levels of lead and
I

other substances, did not inform the; residents of those dangers until July 25, 2016, when Mayor
f

Anthony Copeland sent a letter to rejsidents pf thé Complex notifying them of this danger.

82. The City and ECHA icnew of! the dangers for decades however.

83. For example, as referencéd above, in 1985, the Indiana Department of

l

Environmental Management ("IDEM") foufid lead contaminated soil adjacent to the Complex.

1

84. In the same year, ISRH discovered that some children who resided at the Complex

had unacceptably high levels of leadl in their blood.

85. In 1997, further samfiles and iesting by IDEM and ISDH revealed contamination in

and around the Complex and elevat‘ed levels 0f lead in children exposed to the area surrounding

l

l

5

86. The City and/or ECP‘IA were; made aware of the results of those and other IDEM
l

and ISDH investigations, but they néver macsie residents aware ofthese findings in particular or the

dangers of contamination in general}.
I

the Complex.

87. There were .also inv‘lestigations by the EPA over the course of several decades,

which concluded that the land on which'thelfCom'plex was constructed constituted a superfund site

l
|

in need of remediation.
'

I

I
¢

88. Beginning in 1985i, the LIEPA Sbegan testing and otherwise addressing the

,

l

'-

|contamination at the Site.
|

89. In 1993, the EPA er‘ltered into an administrative order of consent with one of the

corporate entities that opérated arode the Ciiomplex, USS Lead.

1

i

l

!

l
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90. On September 3, 20114, the EPA filed a complaint against two other entities that

either operated 0r were successors i‘n interest to facilities that operated on or around the current

{

location of the Complex.
1

91. The EPA entered intcL a consegnt delcree with those entities on or about October 28,

2014, providing for a $26 million se‘ftlement‘ to provide cleanup costs.

92. Again, the City and/ér ECHA were made aware of the EPA‘s findings.

l

.

93. The City and/or ECHA continued to lease or otherwise furnish residential units to

persons at the Complex despite knobving thaIt the property was exposed to and contaminated with

hazardous substances, which posed {serious fisks to the health and wellbeing of the tenants.

94. The City and/or ECHA nevér informed current or prospective residents of the

l

Complex of the contamination dangers or th:e findings of high lead levels in residents.
J T

95. The pollution at the Complex; at Carrie Gosch School, and in other residential areas

at or near the Superfund Site, and the fact that residents and students were being exposed to that

pollution on a daily basis, was also‘ welI-knbwn to the remaining governmental entities that have

been named as Defendants in thi{s action,; ECDPEH and IDEM, ISDH and the STATE OF
|

=

INDIANA. Despite these entities' Knowledge, they failed to warn Plaintiffs or to take other steps

to reduce or eliminate the Plaintiffs? exposufe to these toxic conditions.

l

96. Each of the Defendalnts knew. that the Plaintiffs were unaware of the contamination

at the Complex, at Carrie Gosch School, afid in other residential areas at or near the Superfund

Site, knew that the Plaintiffs werfie unawarze of the dangers t0 their health, and knew that the

Plaintiffs were continuing to exposje themselilves to these dangers and health risks on a daily basis

due to their lack of knowledge, yetjthe Defefndants took n0 steps to warn the Plaintiffs.

|

I
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l

I

97. In June 195‘8, construjction begani on the first iteration of Carrie Gosch Elementary

School.
f

98. Construction was COIInpleted 0n {he first iteration of Carrie Gosch School in 1959,
J

with classes beginning in Septembef of that yea}.

99. The land oh which thje first iteration of Carrie Gosch School was constructed stood

atop of the former USS Lead propexltty.

100. USS Lead Continued} to opelrate in close proximity to Carrie Gosch School until it

ceased operation at the site in 1981“

101. Just six blocks south“ of thei first iteration of Carrie Gosch School was Anaconda,

which continued to manufacture white leafii during the first five years of the school's existence.

102. In the 19903, the néed for; new facilities led to the construction of the second
J

iteration of Carrie Gosch Elementéry Schiool, which was built behind the first iteration, so that

students could continue to attend cliass during the construction.

J

:

103. The new Carrie Gos‘ch Schéol was dedicated in August 1999.

104. For two or more y‘lears, this cozzlstruction of the new building took place while

students continued to attend the old Buildirgxg next door.

105. An IDEM office Ir‘llemo frfom August 28, 1997 stated, “Apparently during an

ongoing lead exposure survey at an‘d aroun;d the USS Lead facility located southeast of the former

I
;

Anaconda Lead site, EPA noticed ajn ongoiing construction proj ect at the Carrie Gosch Elementary

|

.

School, located six (6) blocks north ofthe former Anaconda site. The concern being the possibility

of increased lead exposure to the sichool clifildren associated with the construction project as well

as, [sic] the past lead fa0111tles opeyatlon 1n what ls now a remdentlal nelghborhood.”

1

.

I

I

|

j
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106. The EPA's 1997 invezstigation unlcovered levels of lead contamination sufficient to

meet the EPA’s threshold for emergTIncy action.

107. Not long after the E15A detlermirfled that emergency remediation was necessary in

, ECDIPEH conducted screenings of children in the area,

determining that 35% at that time demonstirated elevated levels of lead.

108. The two school buil<|iings éccupied Zone 1 of the Superfund Site along with the

Complex.
l

109. Despite the contamiflation élready suffered by children who attended Carrie Gosch

w i . . .

School, the presence of dangerous ilevels ,of lead 1n 5011 samples, and the fear that constructlon

l .

would increase the dangers of lead expt'nsum, construction of the new Carrie Gosch School
\ l

1
I

continued as did classes right next door in the first iteration of the school.
'

1

1 10. Despite the dangers ajnd thelauthbrities' knowledge of them, SCEC never took steps
!

to reduce students‘ exposure to lead and ofher chemicals, and never warned students and families

of these dangers or of the findings 4f elevated léad levels in a significant percentage of students.

111. After decades of sile‘nce byithe Defendants, 0n July 25, 2016, East Chicago Mayor

i

E

Anthony Copeland sent letters to residents of the Complex, including the Plaintiffs, stating:

Dear Resident:
‘

Your health and safety arelalways my first priority. When the City and the East

Chicago Housing Authority (“ECHA”) recently were informed by the EPA that the

ground within the West Calhmet Housing Complex was highly contaminated with

lead and arsenic, we moved immecfliately to protect your safety, health, and welfare

The identification of lead énd arsenic poses potential dangers, and that is why I

ordered the East Chicago Health Department to offer lead testing to you and your
children. Now that we know the jlevels of lead 1n the ground 1n West Calumet
Housing Complex, we feeliit 1s in' your best interest to temporarily relocate your
household to safer conditions. ECHA ls_ asking HUD to provide vouchers for safe,

sanitary housing as soon‘ as p'ossible. Even though this may be a great

j

l

l 2O

I

.

J

.
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x

l

inconvenience to you, itDs necessary {to protect you and your children from possible

harm. l

.'

The staff of ECHA, including the Section 8 staff will be assisting you in the coming

days, and we will continue to provide you with information as soon as it becomes

available.
I

We ask for your patience and cooperation in this process.

112. Prior to the l‘etter, eajch Plaintiff did not know that he or she had been exposed to

hazardous levels of lead or other tox‘dns at
th'e Complex. ,

113. Prior to the letter, eaéh Plaintiff did not know that he or she had been injured by his

or her exposure to hazardous levels ‘of lead or other toxins at the Complex.

114. Prior to the letter, the Defendants never informed or warned the Plaintiffs of these

dangers.
J

'1
15. Plaintiffs had no reagon to kréow that they had been exposed to dangerous levels of

,

lead and arsenic prior to receiving t‘he letterifrom the Mayor.

116. Although the EPA} IDEM, igand
'ISDH collected samples from the Site and its

residences for more than two decacjles prior: the EPA did not inform Plaintiffs or other residents

that they had been exposed to dangerous levels of lead, arsenic or other toxic substances.

117. Prior to Plaintiffs' uitimate discovery of their exposure to hazardous levels of lead

or other toxms, each Defendant acted mtenlnonally to conceal from Plamtlffs that the 3011 and a1r

l

in and around the Complex was contanfination with dangerously high levels of hazardous

substances such as lead arsenic, an'd other tbxins.

118. As the July 6, 2016 [EPA flygr acknowledged, “Lead is a naturally occurring heavy

metal. It is commonly found at lovvi levels ifi soil. Low levels of lead can be found in the air, water,

!

.

food and dust in cities because of the wideisprea‘d use of lead in man-made products. The federal

I

2 l
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J

l

I

Calumet Housing Complex are mlech lngher than normal levels because of past industrial

i

government regulates the amount of lead
1'11

the' air, water and soil. The levels of lead at the West

operations at the property.”
I

119. The mere knowledge of lead 1n the soil meant nothing absent an understanding that

I

the levels were dangerous to human health: and wellbeing.

l

120. Each Plaintiff was exlposed to hazardous levels of lead and/or other toxins while a

resident of the Complex, while a stuciient at the Carrie Gosch School and/or while a resident of the

contaminated Zone 3 of the Superfung Sité.

121. Each Plaintiff has sufferedgphysical, mental, and emotional harm as a direct and

proximate result of his or her exposure to the lead or other chemical contamination at the Complex,

at the Carrie Gosch School and/or vsl/hile
a:

resident of the contaminated Zone 3 of the Superfund

Site.
J

;

CAUSES 0F ACTIONi

122. The following is a nan-exhéustixfle list of causes of action supported by the facts of

this case. ARC Constr. Mgmt., LLC‘L v. Zellenak, N.E.2d 692, 697 (Ind. Ct. App. 2012) (“Under

Indiana’s notice pleading system, a Lleadixilg nged not adopt a specific legal theory of recovery to

be adhered to throughout the sassy. Thege caixses of action shall not in any way limit the legal

bases for liability or recovery in this; case.;

J

E COUNT I

(Negligence — Publi~c Housing Plaintiffs v. The City and ECHA)

123. Plaintiffs incorporate the allegations set forth above and below by reference.

i

i
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I

124. The City and/or BCHl'A owed a duty ofreasonable care to the Plaintiffs who resided

at the Complex5 (the “Public Housing Plaintiffs”).

125. Among other bases f(IBr that 'duty, as the owners and operators of the Complex, the
r

I

I

,

[ 1

:

City and ECHA entered into residential leas;es with the Public Housing Plaintiffs and for the benefit

w

{

of the Public Housing Plaintiffs.

126. At the time of enactiflg thoée lea'ses, the City and ECHA each knew that the sdil
t

and air in and around the Complefil were ?contaminated with dangerdus levels of lead, arsenic,

and/or other hazardous substances.
\

127. The levels of lead, ar‘senic, énd/or other hazardous substances in the air and soil at

l

. .

the Complex were an unreasonably {dangerbus condition.

‘

I

128. The levels of lead, agrsenic, iand/or other hazardous substances constituted a latent

defect.
l

i

i i
4

129. The City and ECHA‘each hiad actual knowledge of that latent defect.

130. The levels of lead, arjsenic, ajnd/oy other hazardous substances were unknown to the

l

Public Housing Plaintiffs, such that‘they Were unaware of the dangerous conditions.

I

131. Due to their ignorance of gthesq dangers, each of the Public Housing Plaintiffs
'

J

i

=

-

entered into leases to live at the Cor‘nplex aind resided at the Complex.

x

é

132. The Public Housing [Plaintiffs di'd not know that, by residing at the Complex, they
. I

were exposing themselves and their families to extremely hazardous substances, including lead

and arsenic.

l

5
(A11 Plaintiffs herein except the Ramirez Plaintiffjs)

!gza
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133. The levels of lead arslenic anh/or (?ther hazardous substances actually caused harm
l

I

to each Public Housing Plaintiff.
|

I

l

134. The levels of lead, arjsenic, alnd/orl other hazardous substances foreseeably caused

hann to each Public Housing Plaintiff.

I

135. Each Defendant actu‘ally knew or should have known that the lead, arsenic and

other hazardous substances have
tlhe

potential to cause serious harm to the Public Housing

Plaintiffs.

l

136. As a direct and profimate result of each Defendant's breaches of its duties, the

Public Housing Plaintiffs have suf£ered and continue to suffer financial, physical, mental, and

emotional damage. {

137. Each of the Public Housing :Plaintiffs was a foreseeable person to suffer the exact

type of injuries that each has sufferel‘d as a pesult of each Defendant's breach of its duties.

138. Each Public Housihg Plaintiff has suffered financial, physical, mental, and

emotional damages stemming direCEtIy from their exposure to lead, arsenic and other hazardous

substances. l

l COUNT II

(Negligence — Plaintiffs Who :Attendtéd Carrie Gosch School v. The City and SCEC)

139. Plaintiffs incorporat‘e the allégations set forth above and below by reference.

140. In conjunction with‘ the City, SCEC chose the location to build both the initial

Carrie Gosch School and the new Carrie GQSch School.

141. SCEC and the City ieach knew and had reason to know that the soil and air in and

around the schools were hazardousllto the stjudents.
.

I
I

y

l

l
.

J
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l

l

.142. The levels of lead, arsenic, alnd/ori other substances in and around the schools are
l

.

hazardous to human health and constitute an unreasonably dangerous condition.

‘

.

143. The City and ECHA each‘knevgl of the levels of lead, arsenic, and/or other

l

.

substances hazardous to human health.

144. The levels of lead, ars'enic, and/or other substances hazardous to human health were

not identifiable by the students or thl‘e parentis who attended Carrie Gosch School.

I45. The Plaintiffs who apended Carrie Gosch School were invitees in relation to the

school, SCEC and the City. '

146. The City and the SS‘CEC each owed a duty of care to the Plaintiffs who attended

Carrie Gosch School to safeguard tilem and/or warn them of the dangers posed by the levels of

lead, arsenic, and/or other substancels hazardous to human health present in and around the Carrie

Gosch School property.
|

'

I

147. The City and SCEQ neither warned its students and parents of the dangerous

condition of lead, arsenic, and/or otl‘ler subsltances hazardous to human health, nor did it take steps

‘

I

to remedy the dangerous condition!

148. Injury to the Plaintiffs whol

J

i

arsenic, and/or other substances hazjardous to human health was foreseeable.

atten'ded Canie Gosch School from exposure to lead,

149. The Plaintiffs who afiended Carrie Gosch School were each foreseeable victims of

the type of harm that has befallen €hem, frlom exposure to lead, arsenic, and/or other substances

hazardous to human health. l

150. The Plaintiffs who attended Carrie Gosch School have each suffered damage as a

result of exposure to lead, arsenic; and/oré substances hazardous to human health at the Came

Gosch Elementary property.
‘

{:25
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CEOUNT III

(Negligence — Pgblic {Housing Plaintiffs v.

ECDPEH, IDEM, ISDH and the STATE OF INDIANA)

i

I

’i

151. Plaintiffs incorporate Jthe allegations set forth above and below by reference.

l

152. ECDPEH, IDEM, ISDH, and the STATE OF INDIANA each owed a duty of

reasonable care to the Public Housing Plaintiffs, including without limitation the duty to warn
l

them of known risks to their health that had the potential to cause serious, Iife-altering injuries.

153. These Defendants eaJéh knew that the soil and air in and around the Complex, at

Carrie Gosch School and nearby resi‘dential areas within the Superfund Site including Zone 3 were

W

contaminated with dangerous levels ‘of lead? arsenic, and/or other hazardous substances.

154. The levels of lead, arsenic, and/or other hazardous substances were a dangerous

condition.

:

155. The levels of lead, arjsenic, ahd/or other hazardous substances were unknown to the

Public Housing Plaintiffs, such thatithey w§re unaware of the dangerous conditions.

156. Due to their ignorapllce of tIhese dangers, each of the Public Housing Plaintiffs

entered into leases to live at the Complex aind resided at the Complex, and many of the Plaintiffs

attended school at Carrie Gosch School.
j

157. The Public HousingiPlaintfis did not know that, by residing at the Complex and
1

attending this school, they were exposing {themselves and their families to extremely hazardous

substances, including lead and arserillic.

158. The levels of lead, agsemc, a:nd/or other hazardous substances actually caused harm

to each Public Housing Plaintiff.
l

159. The levels of lead, arsenic, Sand/or other hazardous substances foreseeably caused

harm to each Public Housing Plaintiff.
i

I
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i

l

160. These Defendants Wick no

.

'

I

'

. .

otherwwe to safeguard them from flie dangerous ’condltlon.

161. Each Defendant actqally kngw or should have known that lead, arsenic and other

action to inform the Public Housing Plaintiffs or
l

hazardous substances have the potefitial t0 cause serious harm to the Public Housing Plaintiffs.

l

162. As a direct and proximate result of each Defendant's breaches of its duties, each of

the Public Housing Plaintiffs has sukfered and continues to suffer financial, physical, mental, and

emotional damages. ‘

\

163. Each of the Public Housing Plaintiffs was a foreseeable person to suffer the exact

type of injuries that each has sufferéd as a rgsult of each Defendant's breach of its duties.

I1

i

164. Each Public Housipg Plaintiff has suffered financial, physical, mental, and

. . . w
i . . .

emotlonal damages stemmmg directly from the1r exposure to lead partlcles, arsemc and other

l

hazardous substances.
§

l

i

COUNT IV
(Negligence - Ramirez Plaintiffs v. All Defendants)

J

165. Plaintiffs incorporatp the allggations set forth above and below by reference.

\

166. The City, ECDPBH‘, IDEM, ISDH, and the STATE OF INDIANA each owed a

duty of reasonable care to the Rar‘nirez Plaintiffs, including without limitation the duty to warn

\

them of known risks to their health that had the potential to cause serious, life-altering injuries.

167. These Defendants ‘each knew that the soil and air in and around the Ramirez

J

Plaintiff’s residence, within Zone 3 ofthe Sfiperfund Site were contaminated with dangerous levels

of lead, arsenic, and/or other hazarjdous substances.

168. The levels of lead, arsenic,§and/or other hazardous substances were a dangerous

conditiOn. 1

l

l

l
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l

I

i

169.. ~ The levels of lead, ars‘enic, énd/or other hazardous substances were unknown to the

l

.

Ramirez Plaintiffs, such'that they were unéwaref of the dangerous conditions.
J

170. Further, the Defendarjlts’ act'ions and omissions, as set forth more fully above, lulled

the Ramirez Plaintiffs into a false fense of security, denying them the chance to, among other

things, remove themselves from thfe contaminated Site, refrain from actions (such as gardening

c

J : . .

and playing in the contaminated 501‘1) thaticould Increase thelr exposure to hazardous substances,

and engage in remedial activitiesslike removing contaminated dust from the inside of their

l

residence.
‘

i

!

171. Due t0 their ignorax‘ace of ithese dangers, each of the Ramirez Plaintiffs lost the

r

I

I o I I I

chance to lessen their exposure to the hazdrdous substances 1n the a1r and SO11 at thelr remdence.

f

x

172. The Ramirez Plaintiffs did not know that, by residing at their residence within Zone

3 of the Superfund Site, and that vlvithout'taking remedial action and avoiding certain activities,

they were exposing themselves anId theirlfamilies to extremely hazardous substances, including

I

lead and arsenic.
ll

i

‘

l

173. The levels of lead, a‘rsenic, 'and/or other hazardous substances actually caused harm
I

to each Ramirez Plaintiff.

f

Z

174. The levels of lead, ‘arsenicj and/or other hazardous substances foreseeably caused
\

I

I

harm to each Ramirez Plaintiff. 1

l

I

175. For yea'rs if not de‘cades, éven though they were well aware of the dangers, the

4

Defendants took no action to infoi'm the Ramirez Plaintiffs or otherwise to safeguard them from

J

the dangerous condition.
I

:

J

I

176. Each Defendant acftually knew or should have known that lead, arsenic and other

I
s

hazardous substances have the potential tc‘) cause serious harm to the Ramirez Plaintiffs.

J]
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I

l

I

177. As a direct and proxir‘nate regult 0f each Defendant's breaches of its duties, each of

the Ramirez Plaintiffs has suffereci’i and éontixgues to suffer financial, physical, mental, and

emotional damages.
1‘

I

178. Each of the Ramirez lPlaintif'fs was a foreseeable person to suffer the exact type of

l

injuries that each has suffered as a r§su1t of each Defendant's breach of its duties.

‘

.

179. Each Ramirez Plain‘tiff has suffered financial, physical, mental, and emotional

damages stemming directly fiom their exposure to lead particles, arsenic and other hazardous

l

substances.
I

1

COUNT V
(Intentional Infliction of Ep10tion:al Distress — All Plaintifis v. A11 Defendants)

I

I

180. Plaintiffs incorporatJC the allégations set forth above and below by reference.

181. The conduct of the Ijjefendants described above is extreme and outrageous.

182. The Defendants acted wit}? reckless disregard toward the health, safety, and

wenbeing ofplaimiffs and others. 1

l

183. The actions of Defendants, described above were both the cause in fact and

proximate cause of emotional distr‘ess to each Plaintiff.

l
.

184. Each Plaintiff suffqred sevqre emotional distress as a results of the Defendants’

I

. . .
\

-

actions mcludmg emotional d1str‘ess owing to each Plaintiff’s own exposure to hazardous

substances and the emotional distréss causqd by the knowledge and witnessing of the harm forced

upon other members of each Plaint‘iff’s household and family.

l

COUNT v1

(Negligent Infliction of Emotional Distress — All Plaintiffs v. All Defendants)

l

I

- 185. Plaintiffs incorporate the alllegatipns set forth above and below by reference.

ig.”
l

l



l

l

i

.

186. Each Plaintiff was e‘xposed to a disease-causing agent or substance, including

hazardous levels of lead and arsenicf, a known cancinogen.

187. The Defendants are fesponsiFle fqr exposing each Plaintiff to the disease-causing

substances.
1

J
i

‘

_

188. Each Plaintiff is cujrrently $uffering, or has suffered, from emotional distress

associated with the fear of contractilng a future diéease or illness.

189. Each Plaintiff is cq‘rrently suffering, or has suffered, fiom emotional distress

J

associated with the fear of a familyf member or other closely related person contracting a future

disease or illness as the result of th‘e exposufe to disease-causing agents or substances due to the

€

actions of the Defendants.
‘

i

190. The Plaintiffs who arje guardians and/or parents of other Plaintiffs have suffered the

4

i

anguish and distress 0f witnessing iinjury and infliction of exposure to hazardous substances upon

i

191. Each Plaintiff has bégh direcfly impacted by disease-causing substances as a direct

the children in their care.

I

result of the Defendants' actions.

l

192. The emotional distkess suffered by each Plaintiff was proximately caused by

|

exposure to the disease—causing su?stances.3

\

193. Each Plaintiffs fear. of contrécting a disease or of a loved one contracting a disease

J

as a result of exposure to disease-cjausing agents is reasonable.

194. Each Plaintiff has ‘seen an increase in risk of disease as a result of his or her

exposure t0 the disease-causing agjent or suljiastanqe.

l

i

i

J

.

I i

i
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CpUNT VII

(Fraudulent Conclealmen’t — AII Plaintiffs v. All Defendants)

195. Plaintiffs incorporate‘the alleigations set forth above and below by reference.

196. Prior to Plaintiffs' ultlimate discov‘ery of their exposure to hazardous levels of lead

or other toxins, each Defendant acted intentionally to conceal from Plaintiffs that the were being

exposed to toxic contamination.
;

197. The Defendants’ falsé statements, their failure to speak up when they knew of the

dangers presented to Plaintiffs by the toxic contamination, their actions and omissions described
\

herein, and others to be shown by th‘e evidefice, were part of a Iong—standing policy of silence and

\

dissembling intended to conceal the‘ danger. posed to Plaintiffs by the toxic contamination. This

\

deprived the Plaintiffs of the chaflce to,§among other things, remove themselves from the
I

contaminated Site, refrain fiom actilons (suclih as gardening and playing in the contaminated soil)

that could increase their exposure to‘ hazardfous shbstances, and engage in remedial activities like

removing contaminated dust from the inside? oftheir residence.
l

!

198. The Plaintiffs reasonably relited on the Defendants’ statements, silence, actions and

omissions to their detriment.

199. The Defendants bene‘fitted frpm their tortious actions in that they delayed the costs

they incurred, and that they will continue togincur, after the dangers were finally made public with

Mayor Copeland’s letter of July 25, 1201 6.

I

200. As a direct and proximate result of their reasonable reliénce upon the Defendants’

statements, silence, actions and orrllissions, each Plaintiff suffered damages of a personal and

pecuniary nature.
I

I

i

l
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COUNT VIII

(Breach of Contract and Implied Warranty —

Public Housing Plaintiffs v. ECHA and the City)

201. Plaintiffs incorporate the allegations set forth above and below by reference.

I

202. In order to live at the Complex, fhe Public Housing Plaintiffs entered into lease

agreements with ECHA substantially similar to the one attached hereto as Exhibit A.

203. ECHA is authorized to carry‘ out rental abilities by the City as its agent.

204. By signing the lease agreement, the Public Housing Plaintiffs agreed to pay rent

for residing at the West Calumet Housing Complex.

205. ECHA, as Management, wag obligated to maintain the premises in a decent, safe

and sanitary condition.

I

206. ECHA and the City promiséd and impliedly promised that the Complex was fit

for human habitation.
I:

I

x

207. ECHA and the City ‘have admitted that the Complex is highly contaminated with

lead and arsenic and, therefore, clearly not fit for human habitation.

208. ECHA and the City materially and irreparably breached its contracts and the

implied warranty of habitability by failing {o provide a safe environment for the Public Housing

Plaintiffs and instead exposing the Publi¢ Housing Plaintiffs to a harmful and contaminated

environment that is and was unfit for human habitation.

209. As a result of these Defendants’ breach, the Public Housing Plaintiffs suffered

damages for all amounts billed, charged and/or collected, whether paid or unpaid.

210. These Defendants’ actionss and/or omissions were the proximate cause of the
l

l

Public Housing Plaintiffs’ damages.
'

I

21 1. As a direct and proximate tresult of these Defendants’ actions and/or failures to

32
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act, Plaintiffs have suffered past, presen?‘ andl future personal injuries, including (but not

necessarily limited to): various health pirobleims, weight loss, shortened life expectancy,

miscarriage, physical pain and suffering, mgzntal anguish, medical expenses, medical monitoring

expenses, wage loss, brain and developmental injuries, cognitive deficits, lost earning capacity,

aggravation and exacerbation of pre-existing conditions, contract damages and exemplary

damages.

COUNT IX

(Nuisance)

I

212. Plaintiffs incorporate the allgga’dons set forth above and below by reference.

213. The contamination of soil Sand groundwater with lead, arsenic and other

contaminants at, in, on, or beneath Plaintiffis' properties, and the contamination of the interior of

Plaintiffs' properties, occurred and persists Ebecause of Defendants’ acts and omissions

'

including, but not limited to, their operation and maintenance of their facilities and equipment;

their handling, storage, use, and'disposal of hazardous substances; their failure to promptly and

effectively address such contamination to prevent further migration of the contaminants; and/or

their failure to abate such contamination known by Defendants to exist on Plaintiffs' properties.

214. For example, Defendants caused the lawns at the Complex to by mowed during

dry weather, which in turn kicked up contaminated dust and allowed it to enter Plaintiff‘s

homes and yards.

21 5. Defendants' contamination of Plaintiffs' homes, as well as Defendants'

decades-long failure to address such containination, has substantially interfered with Plaintiffs'

reasonable use, development, and enj oymént of their properties.

216. Plaintiffs have incurred an:d continue to incur substantial damage as a result of
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Defendants' contammatlon, constltutmg a cpntmumg prwate nu1sance.

I i

ICOUENT X

I

'(Tre§pass)

217. Plaintiffs incorporate the allfegations set forth above and below by reference.

218. Defendants had a duty to prevent hazardous substances, including lead and

arsenic, used and created at their facilities, from contaminating Plaintiffs' homes, yards and

properties.

219. Defendants also have'a ciuty not to allow the continuance of this wrongful

trespass.

220. Defendants breached these: duties by their wrongful acts and omissions resulting

lin, among other things, the stirring up of gontaminated soil thus causing the migration 0f such

contamination into Plaintiffs' homes and y:ards without consent of Plaintiffs.

221. The invasion of Plaintiffs: homes, yards and other real properties, exclusively

possessed by Plaintiffs, by contaminated soil and other contaminated materials, was due to

unreasonable, unwarranted, and unlawfu} conduct of Defendants and constitutes a wrongful

trespass upon Plaintiffs' properties.

222. As a result of Defendants' wrongful trespass, the lawful rights of Plaintiffs to

fully use and enjoy their properties have been substantially interfered with, causing Plaintiffs

substantial damage.
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PLAINTIFFS’ REO'UEST FOR TRIAL BY JURY

The Plaintifis request a trial by juryl'of all issues set forth herein that are capable of being

tried by a jury. :

Respectfully submitted,

ALEX MENDOZA LAW, LLC
Attorney for Plaintiffs

/_.

Alex Mendoza 30766-49

6950 Indianapolis Blvd.

Hammond, 1N 46324

(219) 200-2000 p
(866) 676-4550 f

info@alexmendozalaw.com

CERTIFICATE OF SERVICE

Icertify that on the 9‘“ day ofJuly, 2018, service of a true and complete copy of the above and foregoing

pleading or paper was made upon each party or attorney of record by electronic means, facsimile or

depositing the same in the United States Mail in envelopes properly addressed to each of them and with

sufficient first—class postage affixed.

Alex Mendoza
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